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Subchapter S. Minimum Standards and Benefits and Readability for Individual 
Accident and Health Insurance Policies 

28 TAC §3.3038 

 
Subchapter X. Preferred and Exclusive Provider Plans 

Division 1. General Requirements 
28 TAC §§3.3702 - 3.3705, 3.3707 - 3.3711, and new §3.3712 and §3.3713  

 

Division 2. Application, Examination, and [Exclusive Provider Benefit] Plan 
Requirements 

28 TAC §§3.3720, 3.3722, and 3.3723 
[28 TAC §3.3725] 

 

INTRODUCTION. The Texas Department of Insurance (TDI) proposes to amend §3.3038 

in Subchapter S of 28 TAC Chapter 3; §§3.3702 - 3.3705 and 3.3707 - 3.3711 in Subchapter 

X, Division 1, of 28 TAC Chapter 3; and §§3.3720, 3,3722, and 3.3723 in Subchapter X, 

Division 2, of 28 TAC Chapter 3. TDI also proposes new §3.3712 and §3.3713 in Subchapter 

X, Division 1; proposes to repeal §3.3725 in Subchapter X, Division 2; and proposes to 

amend the title of Subchapter X, Division 2. These sections concern preferred and 

exclusive provider benefit plans. Among other changes, the repeal, amendments, and new 

sections implement House Bills 711, 1647, 1696, 2002, and 3359, 88th Legislature, 2023; 

Senate Bill 1264, 86th Legislature, 2019; and Senate Bills 1003 and 2476, 88th Legislature, 

2023, and address the court order in Texas Ass'n of Health Plans v. Texas Dept. of Insurance, 

Travis County District Court No. D-1-GN-18-003846 (October 15, 2020) (TAHP Order), 

which invalidated 28 TAC §§3.3708(a), 3.3708(b)(1), 3.3708(b)(3), 3.3725(d), and 

11.1611(d).   
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EXPLANATION. This proposal implements HB 711, which prohibits anticompetitive 

contract provisions; HB 1647, which provides protections for certain clinician-

administered drugs; HB 1696, which expands protections for optometrists and therapeutic 

optometrists in contracts with managed care plans; HB 2002, which requires insurers to 

credit certain out-of-network payments to the enrollee's deductible and maximum out-

of-pocket amounts; HB 3359, which provides extensive network adequacy standards and 

requirements; SB 1003, which expands facility-based provider types that must be listed in 

provider directories; and SB 2476, which creates new payment standards and balance 

billing protections for emergency medical services. 

 The proposal makes additional amendments in Subchapter S and throughout 

Subchapter X. The proposed amendments remove payment rules that were invalidated 

by court order, provide new payment requirements and protections for preferred and 

exclusive provider plans consistent with SB 1264, expand exceptions to guaranteed 

renewability requirements, affirm TDI's prohibition on referral requirements, prohibit 

penalties on insureds for failure to obtain a preauthorization, restrict misrepresentation 

of cost-sharing incentives in advertisements, streamline disclosure requirements for policy 

terms, require that certain filings be submitted to TDI via the National Association of 

Insurance Commissioners' System for Electronic Rate and Form Filings (SERFF) instead of 

email, remove references to a repealed section, and revise sections as necessary to 

conform to changes in other sections. A proposed amendment revises the title of 

Subchapter X, Division 2, to reflect that the division addresses application, examination, 

and plan requirements and applies to both preferred and exclusive provider benefit plans. 

 HB 3359 applies to policies delivered, issued for delivery, or renewed on or after 

September 1, 2024. Insurance Code §1301.0056 requires TDI to examine network 

adequacy before a plan is offered, and Insurance Code §1301.00565 requires TDI to hold 
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a public hearing before approving a waiver request. To ensure adequate time for network 

adequacy reviews and waiver hearings, TDI will begin reviewing networks according to 

the new standards in advance of September 1, 2024. The proposed rules will apply to 

annual network adequacy reports due by April 1, 2024, and any network configuration 

filings made after that date. A network that will not be used with any plan issued or 

renewed on or after September 1, 2024, will continue to be subject to the rules in effect 

at the time the plan was issued or renewed. 

 The proposed repeal, amendments, and new sections are described in the 

following paragraphs. 

 Section 3.3038. Mandatory Guaranteed Renewability Provisions for 

Individual Hospital, Medical or Surgical Coverage; Exceptions. The proposed 

amendments to §3.3038 expand the exceptions related to guaranteed renewability to 

permit coverage under a preferred or exclusive provider benefit plan to be discontinued 

or nonrenewed if the insured no longer resides, lives, or works in the service area of the 

issuer by removing a reference to subsection (c) of the section in subsection (a) and 

amending subsection (c)(4) to include Insurance Code Chapter 1301 and adding 

references to the insurer's service area to subsections (c), (e), and (f). These changes 

implement Insurance Code §1202.051, which addresses guaranteed renewability, and 

§1301.0056, which addresses qualifying examinations for preferred and exclusive provider 

benefit plans. As amended by HB 3359, §1301.0056 provides that an insurer may not offer 

a preferred or exclusive provider benefit plan before the commissioner determines that 

the network meets the quality of care and network adequacy standards in Insurance Code 

Chapter 1301 or the insurer receives a waiver.  

 The proposal amends subsection (d) to require insurers to notify the commissioner 

of a discontinuance and amend subsection (h) to clarify requirements for uniform 
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modifications. They also add a definition of a uniform modification in new subsection (i), 

clarify notice requirements by adding new subsection (j), which states that a notice 

provided to the commissioner under §3.3038 must be submitted as an informational filing 

consistent with the procedures specified in 28 TAC Chapter 3, Subchapter A, and clarify 

network filing requirements by adding new subsection (k).  

 In addition, a proposed amendment to the section title adds a comma, and another 

proposed amendment adds a reference to the title of Insurance Code Chapter 842 in a 

citation to the chapter in subsection (c)(4). 

 
Subchapter X. Preferred and Exclusive Provider Plans 
Division 1. General Requirements 
28 TAC §§3.3702 - 3.2705, 3.3707 - 3.3711, and new 3.3712 and 3.3713 

 Section 3.3702. Definitions. The proposed amendments to §3.3702 expand the 

definition of "facility-based physician" in subsection (b)(8) by changing the defined term 

to "facility-based physician or provider," thereby including non-physician providers, and 

by deleting the reference to specific specialists listed in the current definition, consistent 

with SB 1003.  

 An amendment also revises subsection (b)(17) to remove the definition of "rural 

area," which is no longer needed with the addition of new §3.3713, and replace it with a 

definition for SERFF.  

 Amendments also add the titles of a cited Insurance Code chapter and cited 

Insurance Code sections in subsections (a) and (b)(1), (7), and (10). 

 Section 3.3703. Contracting Requirements. Proposed amendments to §3.3703 

implement HB 711 and HB 1696, respectively, by adding requirements in new paragraphs 

(29) and (30) of subsection (a) that a contract between an insurer and a preferred provider 

must comply with Insurance Code §1458.101, concerning contract requirements, including 
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the prohibitions on contractual anti-steering, anti-tiering, most favored nation, and gag 

clauses, and Insurance Code Chapter 1451, Subchapter D, concerning access to 

optometrists used under managed care plan, including protections for optometrists and 

therapeutic optometrists in managed care plans that cover vision or medical eye care. 

Amendments also update a reference to "facility-based physician group" in subsection 

(a)(26) by adding the words "or provider" to conform with an amended definition in 

§3.3702.  

 Amendments also clarify language in the section by changing "assure" to "ensure" 

in subsection (a); "shall" to "must" in subsection (a)(4); "x-ray" to "X-ray" in subsection 

(a)(5); "therein" to "in the contract" in subsection (a)(13); "such immunizations or 

vaccinations" to "they" and "rules promulgated thereunder" to "implementing rules" in 

subsection (a)(17); "e-mail" to "email," "pursuant to" to "in accordance with," and "in 

accordance with" to "under" in subsection (a)(20); "methodologies" to "methods" in 

subsection (a)(20)(A); "pursuant to" to "in accordance with" in (a)(20)(G)(iii); and "utilized 

insofar as" to "employed to the extent" in subsection (b). In addition, proposed 

amendments add an apostrophe following the word "days" in subsection (a)(20)(D) and 

quotation marks around the words "batch submission" in subsection (a)(20)(D), remove 

parenthetical information following a citation to Insurance Code §1661.005, add the titles 

of cited Insurance Code sections in paragraphs (13), (14), (15), (18), (25), and (27) of 

subsection (a) and subsections (b) and (c), and delete an unnecessary use of the word 

"the" in a citation to Insurance Code §1661.005 in subsection (a)(25). Also, a citation to 

Insurance Code §1301.0053 is added to subsection (a)(28). 

 Section 3.3704. Freedom of Choice; Availability of Preferred Providers. The 

proposed amendments to §3.3704 remove references to §3.3725, which this proposal 

repeals, and add the titles of cited Insurance Code sections in subsection (a), including in 
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paragraphs (1), (4), (5), (9), and (12). Citations in subsections (a) and (b) to specific 

Insurance Code sections are replaced with broader chapter and subchapter citations. The 

citation in subsection (a)(5) to §3.3708 is changed to reflect the proposed amendment to 

the section title, and the citation to 28 TAC Chapter 19, Subchapter R in subsection (a)(9) 

is updated to reflect the current name of that subchapter. References in subsection (a) to 

"basic level of coverage" are updated to clarify that the term refers to out-of-network 

coverage. 

 Amendments in subsection (a)(7) affirm TDI's prohibition on insurers requiring an 

insured to select a primary care provider or obtain a referral before seeking care, and 

amendments in subsection (a)(9) prohibit an insurer from penalizing an insured based 

solely on a failure to obtain a preauthorization, as TDI views such practices as unjust under 

Insurance Code §1701.055(a)(2). TDI invites comments on amended subsection (a)(9) as 

proposed. Also, an amendment in subsection (a)(12) removes a citation to 28 TAC §3.3725 

to reflect the repeal of that section. 

 The proposal implements Insurance Code §1458.101(i), as added by HB 711, by 

replacing the current subsection (e) with a new subsection (e) containing provisions that 

restrict the use of steering or a tiered network to encourage an insured to obtain services 

from a particular provider only to situations in which the insurer engages in such conduct 

for the primary benefit of the insured.  

 The proposal implements HB 3359 by amending subsection (f) to add requirements 

that preferred provider plans comply with new network adequacy standards, provide 

sufficient choice and number of providers, monitor compliance, report material deviations 

to TDI, and promptly take corrective action. Subsection (f) is also amended to delete the 

previous network adequacy standards and reference to local market adequacy 

requirements, consistent with the statutory changes in HB 3359. Subsection (g) is 
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amended to address requirements if a material deviation from network adequacy 

standards occurs. Amendments to subsection (h) also implement Insurance Code 

§1301.005(d), as added by HB 3359, by requiring a service area to be defined in terms of 

one or more Texas counties, removing options to define a service area by ZIP codes or 11 

Texas geographic regions, and specifying that a plan may not divide a county into multiple 

service areas.   

 In addition, amendments clarify language in the section by changing "pursuant to" 

to "in accordance with" in subsection (a)(1), "50 percent" to "50%" in subsection (a)(5), "is 

taken pursuant to the" to "are taken under" in subsection(a)(9), and "accord" to 

"accordance" in subsection (a)(12). 

 Section 3.3705. Nature of Communications with Insureds; Readability, 

Mandatory Disclosure Requirements, and Plan Designations. The proposed 

amendments to subsections (l) and (n) in §3.3705 implement SB 1003 by updating 

references to "facility-based physician" and by deleting the related listing of included 

specialist categories. Amendments to subsection (l) also clarify that the applicability of 

paragraphs (10) and (11) is consistent with Insurance Code Chapter 1451, Subchapter K.  

 The amendments modernize and streamline the disclosure requirements, including 

by shortening the name of the written description to plan disclosure in subsections (b), 

(c), and (f); requiring insurers to provide the plan disclosure in any plan promotion and 

link to the plan disclosure from the federally required summary of benefits and coverage 

in subsection (b); removing the requirement that a plan disclosure follow a specified order 

and permitting the insurer to use its policy or certificate to provide the disclosure in 

subsection (b); requiring availability via a website address instead of a mailing address in 

subsection (b)(2); requiring an explanation relating to preauthorization requirements in 

subsection (b)(9); conforming to the waiver disclosure requirements in HB 3359 in 
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subsections (b)(14) and (m)(1); conforming prescription drug coverage disclosures 

requirements to §21.3030 in subsection (b)(4); streamlining network disclosure 

requirements in in subsection (b)(12); replacing service area disclosures with county 

disclosure to conform with HB 3359 in subsections (b)(13) and (e)(2); and conforming 

disclosure requirements concerning reimbursements of out-of-network claims to 

proposed changes in other sections, such as removing disclosure requirements for 

preauthorization penalties, consistent with the proposed amendment in §3.3704(a)(9). 

 Amendments to subsection (c) remove filing requirements for listings of preferred 

providers, consistent with the changes in subsection (b). A reference in subsection (d) to 

"basic benefits" is updated to clarify that the term refers to out-of-network coverage. 

 Amendments to subsection (f) replace the preferred and exclusive provider benefit 

plan notices to reflect balance billing protections contained in SB 1264 from 2019, to 

remove outdated references, and to limit the notice requirements to apply only to major 

medical insurance plans.  

 In recognition of the robust network adequacy requirements contained in HB 3359, 

amendments remove requirements in subsection (n) to notify TDI of provider terminations 

that do not impact network compliance and requirements in subsections (p) and (q) to 

designate a plan network as an approved or limited hospital care network.  

 Amendments to subsection (o) update disclosure of payment standards for out-

of-network services, consistent with the proposed changes in §3.3708. A reference in 

subsection (d) to "basic benefits" is updated to clarify that the term refers to out-of-

network coverage. Amendments also add the titles of cited Insurance Code sections and 

update citations in subsection (k) to §3.3708 and §3.3725 to conform with the 

amendments and repeal in this proposal.  
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 In addition, amendments clarify language in the section by changing "chapter" to 

"title" in subsection (a), "address" to "website address" in subsection (b)(2), and "pursuant 

to" to "under" in subsections (b)(14)(B) and (m)(1), Also amendments to subsections (e), 

(i), (j), (l), and (n)(5) make changes to simplify the text addressing information on an 

insurer's website by removing the words "internet" and "internet-based" and adding 

language using the term "website." 

 Section 3.3707. Waiver Due to Failure to Contract in Local Markets. The 

proposed amendments to §3.3707 implement HB 3359 by updating the requirements for 

a finding of good cause for granting a waiver from network adequacy standards, subject 

to statutory limits in subsection (a); requiring that a waiver request include certain 

information including information demonstrating a good faith effort to contract (if 

providers are available) and describing any exclusivity arrangements or other external 

factors impacting the ability of the parties to contract in subsections (b) and (c); and 

clarifying the commissioner's consideration of an access plan for waiver requests in 

subsection (c). The proposal specifies in subsections (b) and (c) that an insurer must use 

the process and electronic form specified in §3.3712 to file a waiver request and access 

plan, which will enable TDI to publish data on waivers as required by statute.  

 Additional amendments in subsections (b) and (d) require an insurer to use TDI's 

electronic form to submit the evidence supporting the waiver request and mark the 

document as confidential if it contains proprietary information. Required documents must 

be submitted in SERFF, which makes filed information publicly available, unless the insurer 

marks a document as confidential. Proposed amendments in subsection (d) also remove 

the requirement for insurers to send notices of waiver requests to physicians and 

providers; instead, TDI will send notices to those providers in advance of a waiver hearing. 
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Amendments to subsection (e) clarify the process for providers to respond to a waiver 

request.  

 An amendment to subsection (h) clarifies that TDI will specify the one-year period 

for which the waiver will apply and will post information relating to the waiver on its 

website, and an amendment to subsection (g) clarifies that an insurer may request to 

renew a waiver in conjunction with filing the annual report as required in §3.3709.  

 Existing subsections (i)(1) and (2) and (j) are deleted to conform with the proposed 

access plan requirements of this section and filing requirements in §3.3712; references in 

this section to "local market access plan" are changed to remove references to local 

markets to conform with the changes in HB 3359.  

 Amendments in the text of existing subsection (k) (which is redesignated as 

subsection (j)) and the text of new subsection (k) update the required processes that an 

insurer must develop to facilitate access to covered services, provide insureds with an 

option to obtain care without being subject to balance billing, and ensure that insureds 

understand what options they have when no in-network provider is reasonably available.  

 New subsection (m) replaces previous access plan requirements with the 

requirement that insurers submit a general access plan that will apply in any unforeseen 

circumstance where an insured is unable to access in-network care within the network 

adequacy standards.  

 Subsection (n) is deleted, as it is outdated in view of the proposed changes relating 

to network waivers in this section.  

 Also, an amendment to subsection (a) corrects an Insurance Code citation and adds 

the name of the cited section. In addition, amendments clarify language in the section by 

changing "in accord with" to "consistent with" in subsection (a) and "pursuant to" to "in 

accordance with" in subsections (g)(2) and (i).  
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 Section 3.3708. Payment of Certain Basic Benefit Claims and Related 

Disclosures. Proposed amendments to §3.3708 remove existing subsections (a) and (b), 

which contain provisions invalidated by the TAHP Order and change the section title to 

replace "Basic Benefit" with "Out-of-Network" and to delete "and Related Disclosures." 

This text is replaced by a new subsection (a) and (b). New subsection (a) provides payment 

standards for certain out-of-network claims and reflect balance billing protections, 

consistent with SB 2476 and SB 1264. New subsection (b) provides consumer protections 

for network gaps.  

 The proposal consolidates requirements for preferred and exclusive provider 

benefit plans by moving some provisions from §3.3725, which is proposed for repeal, to 

§3.3708. Subsection (d) is amended to clarify that exclusive provider benefit plans are 

exempt from certain payment requirements for out-of-network services, and references 

to "basic level of coverage" are updated to clarify that the term refers to out-of-network 

coverage. 

 Current subsection (e) is deleted, as it is no longer in effect. It is replaced by a new 

subsection (e), which implements HB 2002 by clarifying that an insurer must credit certain 

direct payments to nonpreferred providers towards the insured's in-network cost-sharing 

maximums.  

 Existing subsection (f) is deleted because, with the other proposed changes, 

application of the section should no longer be limited to exclusive provider plans. The 

subsection is replaced by a new subsection (f), which implements HB 1647 by clarifying 

that insurers must cover certain clinician-administered drugs at the in-network benefit 

level.  

 Section 3.3709. Annual Network Adequacy Report. Proposed amendments to 

subsections (b) and (c) revise the text of the subsections to expand the content to be 
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included in the annual network adequacy report, including requirements for insurer 

identifying information and information relating to network configuration, facility access, 

waiver requests and access plans, enrollee demographics, complaints, and actuarial data. 

An amendment to subsection (c)(4) also updates a reference to "basic benefits" to clarify 

that the term refers to out-of-network benefits. 

 Amendments to subsection (d) require that annual network adequacy reports be 

submitted to TDI via the SERFF system using the electronic form provided by TDI and 

remove the option to file the report via email.   

 Proposed amendments to subsection (a) restructure the language of the section 

for clarification. 

 Section 3.3710. Failure to Provide an Adequate Network. Proposed 

amendments to subsection (a) clarify the scope of the commissioner's sanction authority. 

Additional amendments to subsection (a) add the titles of cited Insurance Code sections, 

remove references to the term "local market," and change "and/or" to "and," and 

amendments to subsections (a) and (b) change "pursuant to" to "under." 

 Section 3.3711. Geographic Regions. Proposed amendments to §3.3711 replace 

the ZIP code listing with a county listing, based on the regional map available at 

www.hhs.texas.gov, consistent with the requirement in HB 3359 that service areas may 

not divide a county. 

 Section 3.3712. Network Configuration Filings. New §3.3712 implements HB 

3359 by requiring submission of network configuration information. This information is 

currently addressed in §3.3722. Subsections (a) and (b) clarify that network configuration 

filings must be submitted in SERFF and are required in connection with a waiver request 

under §3.3707, an annual report under §3.3709, or an application or modification under 

§3.3722. Subsection (c) specifies that insurers must use TDI's electronic forms when 
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making network configuration filings and lists the information that must be included 

within the forms. The purposes of these electronic forms are to assist the insurer in 

demonstrating compliance with the network adequacy requirements contained in HB 

3359 and to allow TDI to aggregate and publish information concerning networks and 

waivers consistent with Insurance Code §§1301.0055(a)(3), 1301.00565(g), and 1301.009. 

Subsection (d) clarifies that the submitted information is considered public information 

subject to publication by TDI. 

 Section 3.3713. County Classifications for Maximum Time and Distance 

Standards. New §3.3713 implements Insurance Code §1301.00553 as added by HB 3359, 

which specifies that counties are classified based on determinations made by the federal 

Centers for Medicare and Medicaid Services as of March 1, 2023. The new section lists 

each Texas county according to its classification as a large metro, metro, micro, or rural 

county, or a county with extreme access considerations. 

 

Division 2. Application, Examination, and Plan Requirements 
28 TAC §§3.3720, 3.3722, 3.3723, and 3.3725 

 Section 3.3720. Preferred and Exclusive Provider Benefit Plan Requirements. 

The proposed amendments to §3.3720 update the titles of administrative code sections 

referenced in the section; revise an incorrect citation in the section; remove a reference to 

§3.3725, which is repealed by this proposal; add the title to a citation to the Insurance 

Code; and change "pursuant to" to "under." 

 Section 3.3722. Application for Preferred and Exclusive Provider Benefit Plan 

Approval; Qualifying Examination; Network Modifications. The proposed 

amendments to §3.3722 implement HB 3359 by updating network configuration filing 

requirements and cross-references to conform to changes made in §§3.3038, 3.3707, 
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3.3708, and 3.3712, and the repeal of §3.3725. Requirements for network modifications 

are clarified to align with current practices.  

 Amendments to subsection (a) clarify that insurers must use the specified form to 

file an application for approval of a plan.  

 An amendment to subsection (b)(4) clarifies the rule text by changing passive voice 

to active voice.  

 Amendments to subsection (c) update references to service areas to refer to 

counties, consistent with HB 3359; update a reference to "medical peer review" to conform 

to statute; replace the listing of required network configuration information with a 

reference to proposed new §3.3712; replace citations to §3.3725, which is proposed for 

repeal; change "pursuant to" to "under"; and add titles to citations to the Insurance Code.  

 Amendments to subsection (d) clarify that the documents required for a qualifying 

examination must include network configuration information described in new §3.3712 

that demonstrates network adequacy compliance. Amendments to subsection (d) also 

change "pursuant to" to "in accordance with" and "under." 

 Amendments to subsection (e) add a reference to new §3.3712; require that for 

nonrenewals resulting from a service area reduction, insurers must comply with §3.3038, 

as amended in this proposal; and remove the requirement that insurers must comply with 

§3.3724 to receive approval of a service area expansion or reduction application for certain 

exclusive provider benefit plans.  

 Section 3.3723. Examinations. Proposed amendments to §3.3723 change 

"pursuant to" to "under" and "in accordance with" and ""in accord with" to "in accordance 

with"; add the titles of cited Insurance Code, Administrative Code, and Occupations Code 

provisions; and add a citation to new §3.3712. 
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 Section 3.3725. Payment of Certain Out-of-Network Claims. The proposal 

repeals §3.3725 to conform with the proposed amendments to §3.3708 and to remove 

sections invalidated by the TAHP Order.  

 In addition, the proposed amendments include nonsubstantive editorial and 

formatting changes to conform the sections to the agency's current style and to improve 

the rule's clarity. These changes appear throughout the amended sections and include 

adding headings to cited statutes and rules; removing references to §3.3725, which is 

repealed by this proposal; updating cross-references to other rules; updating terminology, 

including references to access plans, out-of-network level of coverage, and service areas; 

nonsubstantive text edits, including removing extraneous words such as "the" from 

statutory citations; and grammatical, punctuational, and format changes to reflect TDI's 

current drafting style and plain language preferences. 

 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATEMENT. Rachel Bowden, 

director of Regulatory Initiatives in the Life and Health Division, has determined that 

during each year of the first five years the sections as proposed are in effect, there will be 

no measurable fiscal impact on state and local governments as a result of enforcing or 

administering the proposed sections, other than that imposed by statute. Ms. Bowden 

made this determination because the sections as proposed do not add to or decrease 

state revenues or expenditures, and because local governments are not involved in 

enforcing or complying with the proposed sections.  

 Ms. Bowden does not anticipate any measurable effect on local employment or the 

local economy as a result of this proposal.  
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PUBLIC BENEFIT AND COST NOTE. For each year of the first five years the sections as 

proposed are in effect, Ms. Bowden expects that enforcing and administering them will 

have the public benefits of ensuring that TDI's rules properly implement House Bills 711, 

1647, 1696, 2002, and 3359, and Senate Bills 1003, 2476, and 1264, and the TAHP Order. 

The proposed amendments to §3.3704 will have the public benefit of ensuring that health 

plan requirements are fair to insureds and that the plan provides benefits consistent with 

how the plan is advertised. The proposed amendments to §3.3705 will have the public 

benefit of making it easier for insureds to find information about the policy terms and 

conditions, network breadth, and network waivers. The proposed amendments to §3.3708 

will have the public benefit of ensuring that insureds are protected in any case where they 

obtain out-of-network care because they are unable to reasonably access in-network care. 

The proposed amendments to §§3.3707, 3.3709, and 3.3711 and new §3.3712 and §3.3713 

will benefit the public by ensuring that TDI collects the information necessary to 

thoroughly evaluate network adequacy and requests for waivers, consistent with new 

statutory requirements. This proposal will ensure that insureds who purchase preferred 

and exclusive provider benefit plans are able to access medically necessary covered 

services from preferred providers or through an access plan facilitated by the insurer, 

without being subject to extra costs. 

 Ms. Bowden expects that the sections as proposed will impose an economic cost 

on persons required to comply with them. However, some of those costs may be offset 

by cost savings created by amendments to existing rules. 

Costs 

 The proposed amendments to §3.3707 and §3.3709 and new §3.3712 require 

insurers to make network filings, including waiver requests, using SERFF. Since the use of 

SERFF is not currently required, the proposed amendments could have a cost impact on 
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any insurer that currently submits network filings outside of SERFF. In 2023, SERFF charges 

a fee of $17.61 for each filing. TDI is not able to predict how many network filings will be 

required when the proposed new and amended sections become effective, but past 

experience may be helpful in estimating the potential cost impact. In the past five years, 

TDI has not received any network filings for a licensed insurer outside of SERFF. Therefore, 

Ms. Bowden estimates that this change in practice will not have a cost impact on insurers 

subject to the proposal. Insurers voluntarily use SERFF because it provides a cost-effective 

option for insurers to transmit filings, store information, communicate with TDI staff, make 

information publicly available, and designate any information that is proprietary or 

confidential. Continued acceptance of filings through email would be less efficient and 

less technically secure for both TDI and insurers. The use of SERFF filings helps TDI comply 

with Government Code Chapter 552 by facilitating the appropriate release of information 

while including the necessary technical safeguards to protect confidential information. 

 The proposed amendments to §3.3707 and §3.3709 and new §3.3712 require 

insurers to use electronic forms published on TDI's website to provide the information 

specified in the proposed rules. Currently, TDI publishes example forms for network filings, 

which insurers can use if they choose. TDI forms help insurers make filings that meet all 

requirements. In implementing HB 3359, the required use of TDI's provider listings form 

is necessary to enable TDI to use software that can validate an insurer's compliance with 

time and distance standards specified in Insurance Code §1301.00553. The required use 

of TDI's network compliance and waiver request form to document network compliance 

and summarize network waiver requests and associated access plans is necessary to 

enable TDI to confirm compliance with network adequacy standards, compile information 

on provider networks and waivers, and publish that information in a comparable format 

as required in Insurance Code §1301.0055 and §1301.009. The required use of TDI's 



TITLE 28. INSURANCE  Proposed Repeals and Sections 
Part I. Texas Department of Insurance  Page 18 of 114 
Chapter 3. Life, Accident, and Health Insurance and Annuities 
 
 

 

attempt to contract form to document good faith efforts to contract is needed for TDI to 

consider waiver requests and evaluate whether good cause for a waiver is shown. The 

required use of TDI's annual network adequacy report form to collect annual report 

information is needed to help TDI evaluate the impact that any network gaps and waivers 

have on insureds and providers. Insurers may face administrative costs associated with 

updating internal data systems to submit network information using TDI's electronic 

forms. Some of these costs will be offset by savings. For example, TDI proposes to remove 

the requirement for insurers to submit extensive maps to illustrate distance standards 

compliance. The proposed submission requirements may also be less costly to the extent 

that they align more closely with federal requirements for insurers that offer qualified 

health plans in the individual market. While it is not feasible to determine the actual cost 

of any employees needed, Ms. Bowden estimates that making the required filings to 

comply with HB 3359 using TDI's new required electronic forms may necessitate: 

 - between 20 and 80 hours for a computer programmer on a one-time basis; and  

 - between 10 and 40 hours for a compliance officer to populate the forms each 

time a network filing is made.  

 Some of these costs are attributable to statute and would be incurred even if TDI 

did not require the use of specific forms. Staff costs may vary depending on the skill level 

required and the geographic location where work is done. According to the Texas Wages 

and Employment Projections database, which is developed and maintained by the Texas 

Workforce Commission and located at www.texaswages.com/WDAWages, the average 

hourly wage in Texas is $44.98 for a computer programmer and $35.31 for a compliance 

officer. 

 The proposed amendment to §3.3704(a)(9) prohibits insurers from penalizing an 

insured for failure to obtain preauthorization before accessing medically necessary care. 
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This does not impact contractual requirements with preferred providers related to 

preauthorization requirements and does prevent an insurer from retrospectively 

reviewing a claim for a service that was not preauthorized and denying a claim if it fails to 

meet medical necessity standards. To the extent that an insurer is currently imposing and 

collecting such penalties, this provision could decrease the portion of claims paid by 

insureds and increase the portion of claims paid by the insurer. TDI does not have data 

available that allows it to estimate how often such penalties are imposed and invites 

comment on this issue. 

 The proposed amendments to §3.3705(b) modify when and how insurers are 

required to provide the written description of policy terms and conditions (plan 

disclosure) and simplify the information that must be included. The proposed 

amendments allow insurers to use the federally required summary of benefits and 

coverage (SBC) as a method to deliver access to the disclosure. They also remove the 

requirement that the plan disclosure be listed in a particular order and allow insurers to 

use its policy or certificate to satisfy the disclosure requirements. Collectively, this provides 

significant flexibility for insurers and reduces the number of separate documents the 

insurer must produce that reflect plan-specific information. Ms. Bowden estimates that 

the flexibility added in the proposed amendments will save insurers between eight and 

24 hours of time for a compliance officer (earning an average wage of $35.41 per hour in 

Texas, as cited previously) for each plan offered. 

 The proposed amendments to §3.3707(d) remove the requirement for insurers to 

send a notice to each provider they attempt to contract with, concurrent with filing a 

waiver request to TDI. Ms. Bowden estimates that removing this requirement will save 

insurers between eight and 16 hours of time that otherwise would be needed to send 

those notices for each network for which a waiver request is filed. According to the Texas 
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Wages and Employment Projections database, an Office and Administrative Support 

worker in Texas earns an average hourly wage of $20.59. 

 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS. TDI has 

determined that the sections as proposed will not have an adverse economic impact on 

rural communities, but they may have an adverse economic effect on small or micro 

businesses. Rural communities will not be adversely impacted because the rule applies 

only to insurers. The cost analysis in the Public Benefit and Cost Note section also applies 

to these small or micro businesses. TDI estimates that the sections as proposed may affect 

between zero and three small or micro businesses. This proposal's primary objective is to 

ensure that preferred and exclusive provider benefit plans contract with a sufficient 

number and type of providers to provide sufficient access to all types of covered health 

care services to all insureds across the plans' service areas. The proposal also aims to 

ensure that consumers are adequately informed about their rights and protected from 

balance billing that may occur if they are unable to reasonably access covered health care 

services within the network adequacy standards. TDI considered the following alternatives 

to minimize any adverse impact on small or micro businesses while accomplishing the 

proposal's objectives:  

 (1) exempting small or micro businesses from the sections as proposed;  

 (2) providing additional time for small or micro businesses to comply; and 

 (3) exempting small or micro businesses from the proposed requirement to submit 

network filings in SERFF using TDI's electronic forms. 

 After considering Option 1, TDI declined to exempt small or micro businesses from 

the sections as proposed because TDI does not have authority to exempt these businesses 

from compliance with the new laws, and the rules as proposed work together to 
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implement the new laws. Without the guidance and clarification provided by the proposal, 

small or micro businesses would have more difficulty complying with the new statutory 

requirements. 

 In regard to Option 2, TDI determined that extending the compliance deadline for 

small or micro businesses was not supported by statute. Providing additional time for 

some businesses and not others would create an unlevel playing field and provide 

inequitable protections for consumers depending on whether they enrolled in a plan 

offered by a small or micro business.  

 In considering Option 3, TDI determined that exempting small or micro businesses 

from requirements to submit network filings in SERFF and to use TDI forms would create 

a significant burden on agency staff to review information submitted in a nonstandard 

format. Without the standardized format in the TDI forms, TDI would be unable to publish 

uniform information on waivers or would need to do significant manual data entry or 

manual compliance analysis. In addition, exempting a small or micro business from the 

requirements to submit network filings via SERFF would require agency staff to maintain 

a separate process for handling such filings. To maintain agency records, staff would have 

to manually upload multiple types of filings, and all communications related to those 

filings, into SERFF throughout the year. These manual processes would strain agency 

resources and create opportunities for errors.       

 

EXAMINATION OF COSTS UNDER GOVERNMENT CODE §2001.0045. TDI has 

determined that this proposal does impose a possible cost on regulated persons. 

However, no additional rule amendments are required under Government Code 

§2001.0045 because the proposed rule is necessary to implement legislation. The 

proposed rule implements SB 1264 from the 86th legislative session and the following 
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bills from the 88th legislative session: House Bills 711, 1647, 1696, 2002, and 3359, and 

Senate Bills 1003 and 2476. The proposed rule also includes amendments to reduce the 

burden or responsibilities imposed on regulated persons by the rule or decrease their 

costs of compliance. TDI has solicited input from regulated entities and the Centers for 

Medicare and Medicaid Services to determine cost-effective methods of compliance that 

align with current state and federal regulatory standards and compliance practices, and 

TDI has considered such input when drafting this proposal.  

 

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has determined that for each year 

of the first five years that the sections as proposed are in effect, the proposed rule: 

 - will not create or eliminate a government program;  

 - will not require the creation of new employee positions or the elimination of 

existing employee positions;  

 - will not require an increase or decrease in future legislative appropriations to the 

agency;  

 - will not require an increase or decrease in fees paid to the agency;  

 - will create new regulations;  

 - will expand, limit, and repeal existing regulations;  

 - will increase the number of individuals subject to the rule's applicability; and 

 - will not positively or adversely affect the Texas economy. 
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TAKINGS IMPACT ASSESSMENT. TDI has determined that no private real property 

interests are affected by this proposal and that this proposal does not restrict or limit an 

owner's right to property that would otherwise exist in the absence of government action. 

As a result, this proposal does not constitute a taking or require a takings impact 

assessment under Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. TDI will consider any written comments on the 

proposal that are received by TDI no later than 5:00 p.m., central time, on January 10, 

2024. Send your comments to ChiefClerk@tdi.texas.gov or to the Office of the Chief 

Clerk, MC: GC-CCO, Texas Department of Insurance, P.O. Box 12030, Austin, Texas 

78711-2030.  

The commissioner of insurance will also consider written and oral comments on 

the proposal in a public hearing under Docket No. 2842 at 2:30 p.m., central time, on 

January 10, 2024, in Room 2.029 of the Barbara Jordan State Office Building, 1601 

Congress Avenue, Austin, Texas 78701.  

Subchapter S. Minimum Standards and Benefits and Readability for Individual 
Accident and Health Insurance Policies 

28 TAC §3.3038 

STATUTORY AUTHORITY. TDI proposes amendments to §3.3038 under Insurance Code 

§§1202.051, 1301.0056, and 36.001.

 Insurance Code §1202.051 requires the commissioner to adopt rules necessary to 

implement the section. 

 Insurance Code §1301.0056 requires the commissioner to adopt rules establishing 

a process for examining a preferred provider benefit plan before an insurer offers the 

plan for delivery. 
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 Insurance Code §36.001 provides that the commissioner may adopt any rules 

necessary and appropriate to implement the powers and duties of TDI under the 

Insurance Code and other laws of this state. 

 

CROSS-REFERENCE TO STATUTE.  The proposed amendments to §3.3038 implement 

Insurance Code Chapters 1202 and 1301. 

 

§3.3038. Mandatory Guaranteed Renewability Provisions for Individual Hospital, 

Medical, or Surgical Coverage; Exceptions. 

 (a) Except as provided by [subsection (c) of] this section, all individual hospital, 

medical, or surgical coverage (as defined in §3.3002(b)(12) of this title (relating to 

Definitions)) must be renewed or continued in force at the option of the insured. 

 (b) Medicare eligibility or entitlement is not a basis for nonrenewal or termination 

of individual hospital, medical, or surgical coverage; however, such coverage sold to an 

insured before the insured attains Medicare eligibility may contain a clause that excludes 

payments for benefits under the policy to the extent that Medicare pays for such benefits. 

 (c) Individual hospital, medical, or surgical coverage may only be discontinued or 

nonrenewed based on one or more of the following circumstances: 

  (1) the policyholder has failed to pay premiums or contributions in 

accordance with the terms of the policy, including any timeliness requirements; 

  (2) the policyholder has performed an act or practice that constitutes fraud, 

or has made an intentional misrepresentation of material fact, relating in any way to the 

policy, including claims for benefits under the policy; 

  (3) the insurer is ceasing to offer individual hospital, medical, or surgical 

coverage under the particular type of policy, or is ceasing to offer any form of individual 
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hospital, medical, or surgical coverage in this state or in the insurer's service area, in 

accordance with subsections (d) and (e) of this section; 

  (4) in regard [regards] only to coverage offered by an issuer under Insurance 

Code Chapter 842, concerning Group Hospital Service Corporations, or Chapter 1301, 

concerning Preferred Provider Benefit Plans, the insured no longer resides, lives, or works 

in the service area of the issuer, or area for which the issuer is authorized to do business, 

but only if coverage is terminated uniformly without regard to any health-status-related 

factor of covered individuals. 

 (d) An insurer may elect to discontinue offering a particular type of individual 

hospital, medical, or surgical coverage plan in the individual market only if the insurer: 

  (1) provides written notice to the commissioner and each covered individual 

of the discontinuation before the 90th day preceding the date of the discontinuation of 

the coverage; 

  (2) offers to each covered individual on a guaranteed issue basis the option 

to purchase any other individual hospital, medical, or surgical insurance coverage offered 

by the insurer at the time of the discontinuation; and 

  (3) acts uniformly without regard to any health-status related factors of a 

covered individual or dependents of a covered individual who may become eligible for 

the coverage. 

 (e) An insurer may elect to refuse to renew all individual hospital, medical, or 

surgical coverage plans delivered or issued for delivery by the insurer in this state or in 

the insurer's service area, only if the insurer: 

  (1) notifies the commissioner of the election not later than the 180th day 

before the date coverage under the first individual hospital, medical, or surgical health 

benefit plan terminates; 
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  (2) notifies each affected covered individual not later than the 180th day 

before the date on which coverage terminates for that individual; and 

  (3) acts uniformly without regard to any health-status related factor of 

covered individuals or dependents of covered individuals who may become eligible for 

coverage. 

 (f) An insurer that elects not to renew all individual hospital, medical, or surgical 

coverage in Texas or in the insurer's service area in accordance with subsection (e) of this 

section may not issue any such coverage in Texas or in the insurer's service area during 

the five-year period beginning on the date of discontinuation of the last such coverage 

not renewed. 

 (g) Nothing in this section prohibits or restricts an insurer's ability to make changes 

in premium rates by classes in accordance with applicable laws and regulations. 

 (h) Nothing in this section may be interpreted as prohibiting an insurer from 

making policy modifications mandated by state law, or, acting consistently with §3.3040(b) 

of this title (relating to Prohibited Policy Provisions), from honoring requests from a 

policyholder for modifications to an individual policy or offering policy modifications 

uniformly to all insureds under a particular policy form, if:  

  (1) the modification meets the definition of a uniform modification under 

subsection (i) of this section; and  

  (2) the notice describes the uniform modifications and includes any rate 

change notice required under Insurance Code §1201.109, concerning Notice of Rate 

Increase for Major Medical Expense Insurance Policy. 

 (i) For the purposes of this section, a "uniform modification" is a change to 

coverage that is made at the time of coverage renewal, applies uniformly for all insureds 
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covered under the policy form, and complies with the requirements of 45 CFR §147.106(e) 

and (f), concerning Guaranteed Renewability of Coverage.  

 (j) A notice that is required to be provided to the commissioner under this section 

must be submitted as an informational filing consistent with the procedures specified in 

Chapter 3, Subchapter A, of this title (relating to Submission Requirements for Filings and 

Departmental Actions Related to Such Filings).  

 (k) If a nonrenewal addressed under this section occurs in connection with a change 

to the insurer's service area, the insurer must make network configuration filings 

consistent with requirements in Chapter 3, Subchapter X, of this title (relating to Preferred 

and Exclusive Provider Plans). 

 

Subchapter X. Preferred and Exclusive Provider Plans 
Division 1. General Requirements 

28 TAC §§3.3702 - 3.3705, 3.3707 - 3.3711, 3.3712, and 3.3713 
 

STATUTORY AUTHORITY. TDI proposes amendments to §§3.3702 - 3.3705 and 3.3707 - 

3.3711 and new §3.3712 and §3.3713 under Insurance Code §§541.401, 1301.0055, 

1301.0056, 1301.007, 1369.057, 1458.004, 1701.060, and 36.001.  

 Insurance Code §541.401 authorizes the commissioner to adopt reasonable rules 

necessary to accomplish the purposes of Chapter 541. 

Insurance Code §1301.0055 requires the commissioner to adopt network adequacy 

standards that include requirements set out in the section. 

 Insurance Code §1301.0056 requires the commissioner to adopt rules establishing 

a process for examining a preferred provider benefit plan before an insurer offers the plan 

for delivery. 
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 Insurance Code §1301.007 requires that the commissioner adopt rules necessary 

to implement Chapter 1301 and to ensure reasonable accessibility and availability of 

preferred provider services. 

 Insurance Code §1369.057 authorizes the commissioner to adopt rules to 

implement Chapter 1369, Subchapter B. 

 Insurance Code §1458.004 authorizes the commissioner to adopt rules to 

implement Chapter 1458. 

 Insurance Code §1701.060 authorizes the commissioner to adopt reasonable rules 

necessary to implement the purposes of Chapter 1701. 

 Insurance Code §36.001 provides that the commissioner may adopt any rules 

necessary and appropriate to implement the powers and duties of TDI under the 

Insurance Code and other laws of this state. 

 

CROSS-REFERENCE TO STATUTE.  The proposed amendments to §§3.3702 - 3.3705, 

3.3707 - 3.3711, and new §3.3712 and §3.3713 implement Insurance Code Chapters 1301, 

1369, 1451, and 1458. 

 

TEXT.  

§3.3702. Definitions. 

 (a) Words and terms defined in Insurance Code Chapter 1301, concerning Preferred 

Provider Benefit Plans, have the same meaning when used in this subchapter, unless the 

context clearly indicates otherwise. 

 (b) The following words and terms, when used in this subchapter, have the 

following meanings, unless the context clearly indicates otherwise: 



TITLE 28. INSURANCE  Proposed Repeals and Sections 
Part I. Texas Department of Insurance  Page 29 of 114 
Chapter 3. Life, Accident, and Health Insurance and Annuities 
 
 

 

  (1) Adverse determination--As defined in Insurance Code §4201.002(1), 

concerning Definitions. 

  (2) Allowed amount--The amount of a billed charge that an insurer 

determines to be covered for services provided by a nonpreferred provider. The allowed 

amount includes both the insurer's payment and any applicable deductible, copayment, 

or coinsurance amounts for which the insured is responsible. 

  (3) Billed charges--The charges for medical care or health care services 

included on a claim submitted by a physician or provider. 

  (4) Complainant--As defined in §21.2502 of this title (relating to Definitions). 

  (5) Complaint--As defined in §21.2502 of this title. 

  (6) Contract holder--An individual who holds an individual health insurance 

policy, or an organization that holds a group health insurance policy. 

  (7) Facility--As defined in Health and Safety Code §324.001(7), concerning 

Definitions. 

  (8) Facility-based physician or provider--A physician or health care provider 

[radiologist, an anesthesiologist, a pathologist, an emergency department physician, a 

neonatologist, or an assistant surgeon]: 

   (A) to whom a facility has granted clinical privileges; and 

   (B) who provides services to patients of the facility under those 

clinical privileges. 

  (9) Health care provider or provider--As defined in Insurance Code 

§1301.001(1-a). 

  (10) Health maintenance organization (HMO)--As defined in Insurance Code 

§843.002(14), concerning Definitions. 
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  (11) In-network--Medical or health care treatment, services, or supplies 

furnished by a preferred provider, or a claim filed by a preferred provider for the 

treatment, services, or supplies. 

  (12) NCQA--The National Committee for Quality Assurance, which reviews 

and accredits managed care plans. 

  (13) Nonpreferred provider--A physician or health care provider, or an 

organization of physicians or health care providers, that does not have a contract with the 

insurer to provide medical care or health care on a preferred benefit basis to insureds 

covered by a health insurance policy issued by the insurer. 

  (14) Out-of-network--Medical or health care treatment services, or supplies 

furnished by a nonpreferred provider, or a claim filed by a nonpreferred provider for the 

treatment, services, or supplies. 

  (15) Pediatric practitioner--A physician or provider with appropriate 

education, training, and experience whose practice is limited to providing medical and 

health care services to children and young adults. 

  (16) Provider network--The collective group of physicians and health care 

providers available to an insured under a preferred or exclusive provider benefit plan and 

directly or indirectly contracted with the insurer of a preferred or exclusive provider 

benefit plan to provide medical or health care services to individuals insured under the 

plan. 

  (17) SERFF--The National Association of Insurance Commissioners (NAIC) 

System for Electronic Rate and Form Filings. [Rural area--] 

   [(A) a county with a population of 50,000 or less as determined by 

the United States Census Bureau in the most recent decennial census report;] 
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   [(B) an area that is not designated as an urbanized area by the United 

States Census Bureau in the most recent decennial census report; or] 

   [(C) any other area designated as rural under rules adopted by the , 

notwithstanding subparagraphs (A) and (B) of this paragraph.] 

  (18) Urgent care--Medical or health care services provided in a situation 

other than an emergency that are typically provided in a setting such as a physician or 

individual provider's office or urgent care center, as a result of an acute injury or illness 

that is severe or painful enough to lead a prudent layperson, possessing an average 

knowledge of medicine and health, to believe that the person's condition, illness, or injury 

is of such a nature that failure to obtain treatment within a reasonable period of time 

would result in serious deterioration of the condition of the person's health. 

  (19) Utilization review--As defined in Insurance Code §4201.002(13). 

 

§3.3703. Contracting Requirements. 

 (a) An insurer marketing a preferred provider benefit plan must contract with 

physicians and health care providers to ensure [assure] that all medical and health care 

services and items contained in the package of benefits for which coverage is provided, 

including treatment of illnesses and injuries, will be provided under the plan in a manner 

that assures both availability and accessibility of adequate personnel, specialty care, and 

facilities. Each contract must meet the following requirements:  

  (1) A contract between a preferred provider and an insurer may not restrict 

a physician or health care provider from contracting with other insurers, preferred 

provider plans, preferred provider networks or organizations, exclusive provider benefit 

plans, exclusive provider networks or organizations, health care collaboratives, or HMOs.  
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  (2) Any term or condition limiting participation on the basis of quality that 

is contained in a contract between a preferred provider and an insurer is required to be 

consistent with established standards of care for the profession.  

  (3) In the case of physicians or practitioners with hospital or institutional 

provider privileges who provide a significant portion of care in a hospital or institutional 

provider setting, a contract between a preferred provider and an insurer may contain 

terms and conditions that include the possession of practice privileges at preferred 

hospitals or institutions, except that if no preferred hospital or institution offers privileges 

to members of a class of physicians or practitioners, the contract may not provide that 

the lack of hospital or institutional provider privileges may be a basis for denial of 

participation as a preferred provider to such physicians or practitioners of that class.  

  (4) A contract between an insurer and a hospital or institutional provider 

must [shall] not, as a condition of staff membership or privileges, require a physician or 

practitioner to enter into a preferred provider contract. This prohibition does not apply to 

requirements concerning practice conditions other than conditions of membership or 

privileges.  

  (5) A contract between a preferred provider and an insurer may provide that 

the preferred provider will not bill the insured for unnecessary care, if a physician or 

practitioner panel has determined the care was unnecessary, but the contract may not 

require the preferred provider to pay hospital, institutional, laboratory, X-ray [x-ray], or 

like charges resulting from the provision of services lawfully ordered by a physician or 

health care provider, even though such service may be determined to be unnecessary.  

  (6) A contract between a preferred provider and an insurer may not:  

   (A) contain restrictions on the classes of physicians and practitioners 

who may refer an insured to another physician or practitioner; or  
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   (B) require a referring physician or practitioner to bear the expenses 

of a referral for specialty care in or out of the preferred provider panel. Savings from cost-

effective utilization of health services by contracting physicians or health care providers 

may be shared with physicians or health care providers in the aggregate.  

  (7) A contract between a preferred provider and an insurer may not contain 

any financial incentives to a physician or a health care provider which act directly or 

indirectly as an inducement to limit medically necessary services. This subsection does not 

prohibit the savings from cost-effective utilization of health services by contracting 

physicians or health care providers from being shared with physicians or health care 

providers in the aggregate.  

  (8) An insurer's contract with a physician, physician group, or practitioner 

must have a mechanism for the resolution of complaints initiated by an insured, a 

physician, physician group, or practitioner. The mechanism must provide for reasonable 

due process, including, in an advisory role only, a review panel selected as specified in 

§3.3706(b)(2) of this title (relating to Designation as a Preferred Provider, Decision to 

Withhold Designation, Termination of a Preferred Provider, Review of Process).  

  (9) A contract between a preferred provider and an insurer may not require 

any health care provider, physician, or physician group to execute hold harmless clauses 

that shift an insurer's tort liability resulting from acts or omissions of the insurer to the 

preferred provider.  

  (10) A contract between a preferred provider and an insurer must require a 

preferred provider who is compensated by the insurer on a discounted fee basis to agree 

to bill the insured only on the discounted fee and not the full charge.  

  (11) A contract between a preferred provider and an insurer must require 

the insurer to comply with all applicable statutes and rules pertaining to prompt payment 
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of clean claims with respect to payment to the provider for covered services rendered to 

insureds.  

  (12) A contract between a preferred provider and an insurer must require 

the provider to comply with the Insurance Code §§1301.152 - 1301.154, which relates to 

Continuity of Care.  

  (13) A contract between a preferred provider and an insurer may not 

prohibit, penalize, permit retaliation against, or terminate the provider for communicating 

with any individual listed in [the] Insurance Code §1301.067, concerning Interference with 

Relationship Between Patient and Physician or Health Care Provider Prohibited, about any 

of the matters set forth in the contract [therein].  

  (14) A contract between a preferred provider and an insurer conducting, 

using, or relying upon economic profiling to terminate physicians or health care providers 

from a plan must require the insurer to inform the provider of the insurer's obligation to 

comply with [the] Insurance Code §1301.058, concerning Economic Profiling.  

  (15) A contract between a preferred provider and an insurer that engages in 

quality assessment is required to disclose in the contract all requirements of [the] 

Insurance Code §1301.059(b), concerning Quality Assessment.  

  (16) A contract between a preferred provider and an insurer may not require 

a physician to issue an immunization or vaccination protocol for an immunization or 

vaccination to be administered to an insured by a pharmacist.  

  (17) A contract between a preferred provider and an insurer may not 

prohibit a pharmacist from administering immunizations or vaccinations if they [such 

immunizations or vaccinations] are administered in accordance with the Texas Pharmacy 

Act, Chapters 551 - 566 and Chapters 568 - 569 of the Occupations Code, and 

implementing rules [promulgated thereunder].  
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  (18) A contract between a preferred provider and an insurer must require a 

provider that voluntarily terminates the contract to provide reasonable notice to the 

insured, and must require the insurer to provide assistance to the provider as set forth in 

[the] Insurance Code §1301.160(b), concerning Notification of Termination of Participation 

of Preferred Provider.  

  (19) A contract between a preferred provider and an insurer must require 

written notice to the provider on termination of the contract by the insurer, and in the 

case of termination of a contract between an insurer and a physician or practitioner, the 

notice must include the provider's right to request a review, as specified in §3.3706(d) of 

this title.  

  (20) A contract between a preferred provider and an insurer must include 

provisions that will entitle the preferred provider upon request to all information 

necessary to determine that the preferred provider is being compensated in accordance 

with the contract. A preferred provider may make the request for information by any 

reasonable and verifiable means. The information must include a level of detail sufficient 

to enable a reasonable person with sufficient training, experience, and competence in 

claims processing to determine the payment to be made according to the terms of the 

contract for covered services that are rendered to insureds. The insurer may provide the 

required information by any reasonable method through which the preferred provider 

can access the information, including email [e-mail], computer disks, paper, or access to 

an electronic database. Amendments, revisions, or substitutions of any information 

provided in accordance with [pursuant to] this paragraph are required to be made under 

[in accordance with] subparagraph (D) of this paragraph. The insurer is required to provide 

the fee schedules and other required information by the 30th day after the date the 

insurer receives the preferred provider's request.  
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   (A) This information is required to include a preferred provider 

specific summary and explanation of all payment and reimbursement methods 

[methodologies] that will be used to pay claims submitted by the preferred provider. At a 

minimum, the information is required to include:  

    (i) a fee schedule, including, if applicable, CPT, HCPCS, ICD-9-

CM codes or successor codes, and modifiers:  

     (I) by which all claims for covered services submitted by 

or on behalf of the preferred provider will be calculated and paid; or  

     (II) that pertains to the range of health care services 

reasonably expected to be delivered under the contract by that preferred provider on a 

routine basis along with a toll-free number or electronic address through which the 

preferred provider may request the fee schedules applicable to any covered services that 

the preferred provider intends to provide to an insured and any other information 

required by this paragraph that pertains to the service for which the fee schedule is being 

requested if that information has not previously been provided to the preferred provider;  

    (ii) all applicable coding methodologies;  

    (iii) all applicable bundling processes, which are required to be 

consistent with nationally recognized and generally accepted bundling edits and logic;  

    (iv) all applicable downcoding policies;  

    (v) a description of any other applicable policy or procedure 

the insurer may use that affects the payment of specific claims submitted by or on behalf 

of the preferred provider, including recoupment;  

    (vi) any addenda, schedules, exhibits, or policies used by the 

insurer in carrying out the payment of claims submitted by or on behalf of the preferred 
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provider that are necessary to provide a reasonable understanding of the information 

provided under [pursuant to] this paragraph; and  

    (vii) the publisher, product name, and version of any software 

the insurer uses to determine bundling and unbundling of claims.  

   (B) In the case of a reference to source information as the basis for 

fee computation that is outside the control of the insurer, such as state Medicaid or 

federal Medicare fee schedules, the information provided by the insurer is required to 

clearly identify the source and explain the procedure by which the preferred provider may 

readily access the source electronically, telephonically, or as otherwise agreed to by the 

parties.  

   (C) Nothing in this paragraph may be construed to require an insurer 

to provide specific information that would violate any applicable copyright law or 

licensing agreement. However, the insurer is required to supply, in lieu of any information 

withheld on the basis of copyright law or licensing agreement, a summary of the 

information that will allow a reasonable person with sufficient training, experience, and 

competence in claims processing to determine the payment to be made according to the 

terms of the contract for covered services that are rendered to insureds as required by 

subparagraph (A) of this paragraph.  

   (D) No amendment, revision, or substitution of claims payment 

procedures or any of the information required to be provided by this paragraph will be 

effective as to the preferred provider, unless the insurer provides at least 90 calendar days' 

[days] written notice to the preferred provider identifying with specificity the amendment, 

revision, or substitution. An insurer may not make retroactive changes to claims payment 

procedures or any of the information required to be provided by this paragraph. Where 

a contract specifies mutual agreement of the parties as the sole mechanism for requiring 
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amendment, revision, or substitution of the information required by this paragraph, the 

written notice specified in this section does not supersede the requirement for mutual 

agreement.  

   (E) Failure to comply with this paragraph constitutes a violation as set 

forth in subsection (b) of this section.  

   (F) This paragraph applies to all contracts entered into or renewed on 

or after the effective date of this paragraph. Upon receipt of a request, the insurer is 

required to provide the information required by subparagraphs (A) - (D) of this paragraph 

to the preferred provider by the 30th day after the date the insurer receives the preferred 

provider's request.  

   (G) A preferred provider that receives information under this 

paragraph:  

    (i) may not use or disclose the information for any purpose 

other than:  

     (I) the preferred provider's practice management;  

     (II) billing activities;  

     (III) other business operations; or  

     (IV) communications with a governmental agency 

involved in the regulation of health care or insurance;  

    (ii) may not use this information to knowingly submit a claim 

for payment that does not accurately represent the level, type, or amount of services that 

were actually provided to an insured or to misrepresent any aspect of the services; and  

    (iii) may not rely upon information provided in accordance 

with [pursuant to] this paragraph about a service as a representation that an insured is 

covered for that service under the terms of the insured's policy or certificate.  
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   (H) A preferred provider that receives information under this 

paragraph may terminate the contract on or before the 30th day after the date the 

preferred provider receives information requested under this paragraph without penalty 

or discrimination in participation in other health care products or plans. If a preferred 

provider chooses to terminate the contract, the insurer is required to assist the preferred 

provider in providing the notice required by paragraph (18) of this subsection.  

   (I) The provisions of this paragraph may not be waived, voided, or 

nullified by contract.  

  (21) An insurer may require a preferred provider to retain in the preferred 

provider's records updated information concerning a patient's other health benefit plan 

coverage.  

  (22) Upon request by a preferred provider, an insurer is required to include 

a provision in the preferred provider's contract providing that the insurer and the insurer's 

clearinghouse may not refuse to process or pay an electronically submitted clean claim 

because the claim is submitted together with or in a batch submission with a claim that is 

deficient. As used in this section, the term "batch submission" [batch submission] is a 

group of electronic claims submitted for processing at the same time within a HIPAA 

standard ASC X12N 837 Transaction Set and identified by a batch control number. This 

paragraph applies to a contract entered into or renewed on or after January 1, 2006.  

  (23) A contract between an insurer and a preferred provider other than an 

institutional provider may contain a provision requiring a referring physician or provider, 

or a designee, to disclose to the insured:  

   (A) that the physician, provider, or facility to whom the insured is 

being referred might not be a preferred provider; and  



TITLE 28. INSURANCE  Proposed Repeals and Sections 
Part I. Texas Department of Insurance  Page 40 of 114 
Chapter 3. Life, Accident, and Health Insurance and Annuities 
 
 

 

   (B) if applicable, that the referring physician or provider has an 

ownership interest in the facility to which the insured is being referred.  

  (24) A contract provision that requires notice as specified in paragraph 

(23)(A) of this subsection is required to allow for exceptions for emergency care and as 

necessary to avoid interruption or delay of medically necessary care and may not limit 

access to nonpreferred providers.  

  (25) A contract between an insurer and a preferred provider must require 

the preferred provider to comply with all applicable requirements of [the] Insurance Code 

§1661.005, concerning Refund of Overpayment. [(relating to refunds of overpayments 

from enrollees).]  

  (26) A contract between an insurer and a facility must require that the facility 

give notice to the insurer of the termination of a contract between the facility and a 

facility-based physician or provider group that is a preferred provider for the insurer as 

soon as reasonably practicable, but not later than the fifth business day following 

termination of the contract.  

  (27) A contract between an insurer and a preferred provider must require, 

except for instances of emergency care as defined under Insurance Code §1301.0053, 

concerning Exclusive Provider Benefit Plans: Emergency Care and §1301.155(a), 

concerning Emergency Care, that a physician or provider referring an insured to a facility 

for surgery:  

   (A) notify the insured of the possibility that out-of-network providers 

may provide treatment and that the insured can contact the insurer for more information;  

   (B) notify the insurer that surgery has been recommended; and  

   (C) notify the insurer of the facility that has been recommended for 

the surgery.  
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  (28) A contract between an insurer and a facility must require, except for 

instances of emergency care as defined under Insurance Code §1301.0053 and 

§1301.155(a), that the facility, when scheduling surgery:  

   (A) notify the insured of the possibility that out-of-network providers 

may provide treatment and that the insured can contact the insurer for more information; 

and  

   (B) notify the insurer that surgery has been scheduled.  

  (29) A contract between an insurer and a preferred provider must comply 

with Insurance Code §1458.101, concerning Contract Requirements. 

  (30) A contract between an insurer and a preferred provider must comply 

with Insurance Code Chapter 1451, Subchapter D, concerning Access to Optometrists 

Used Under Managed Care Plan. 

 (b) In addition to all other contract rights, violations of these rules will be treated 

for purposes of complaint and action in accordance with Insurance Code Chapter 542, 

Subchapter A, concerning Unfair Claim Settlement Practices, and the provisions of that 

subchapter will be employed to the extent [utilized insofar as] practicable, as it relates to 

the power of the department, hearings, orders, enforcement, and penalties.  

 (c) An insurer may enter into an agreement with a preferred provider organization, 

an exclusive provider network, or a health care collaborative for the purpose of offering a 

network of preferred providers, provided that it remains the insurer's responsibility to:  

  (1) meet the requirements of Insurance Code Chapter 1301, concerning 

Preferred Provider Benefit Plans, and this subchapter;  

  (2) ensure that the requirements of Insurance Code Chapter 1301 and this 

subchapter are met; and  
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  (3) provide all documentation to demonstrate compliance with all 

applicable rules on request by the department. 

 

§3.3704. Freedom of Choice; Availability of Preferred Providers. 

 (a) Fairness requirements. A preferred provider benefit plan is not considered 

unjust under Insurance Code Chapter 1701, concerning Policy Forms [§§1701.002 - 

1701.005; 1701.051 - 1701.060; 1701.101 - 1701.103; and 1701.151], or to unfairly 

discriminate under Insurance Code Chapter 542, Subchapter A, concerning Unfair Claim 

Settlement Practices, or Chapter 544, Subchapter B, concerning Other General 

Prohibitions Against Discrimination by Insurers [§§544.051 - 544.054], or to violate 

[§§1451.001, 1451.053, 1451.054, or 1451.101 - 1451.127 of the] Insurance Code Chapter 

1451, Subchapter A, concerning General Provisions; Subchapter B, concerning 

Designation of Practitioners Under Accident and Health Insurance Policy; or Subchapter 

C, concerning Selection of Practitioners, provided that: 

  (1) in accordance with [pursuant to] Insurance Code §§1251.005, concerning 

Payment of Benefits; 1251.006, concerning Policy May Not Specify Service Provider; 

1301.003, concerning Preferred Provider Benefit Plans and Exclusive Provider Benefit Plans 

Permitted, 1301.006, concerning Availability of and Accessibility to Health Care Services; 

1301.051, concerning Designation as Preferred Provider; 1301.053, concerning Appeal 

Relating to Designation as Preferred Provider; 1301.054, concerning Notice to 

Practitioners of Preferred Provider Benefit Plan; 1301.055, concerning Complaint 

Resolution; 1301.057 - 1301.062, concerning Termination of Participation; Expedited 

Review Process, Economic Profiling, Quality Assessment, Compensation on Discounted 

Fee Basis, Preferred Provider Networks, and Preferred Provider Contracts Between Insurers 

and Podiatrists; 1301.064, concerning Contract Provisions Relating to Payment of Claims; 
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1301.065, concerning Shifting of Insurer's Tort Liability Prohibited; 1301.151, concerning 

Insured's Right to Treatment; 1301.156, concerning Payment of Claims to Insured; and 

1301.201, concerning Contracts with and Reimbursement for Nurse First Assistants, the 

preferred provider benefit plan does not require that a service be rendered by a particular 

hospital, physician, or practitioner; 

  (2) insureds are provided with direct and reasonable access to all classes of 

physicians and practitioners licensed to treat illnesses or injuries and to provide services 

covered by the preferred provider benefit plan; 

  (3) insureds have the right to treatment and diagnostic techniques as 

prescribed by a physician or other health care provider included in the preferred provider 

benefit plan; 

  (4) insureds have the right to continuity of care as set forth in [the] Insurance 

Code §§1301.152 - 1301.154, concerning Continuing Care in General, Continuity of Care, 

and Obligation for Continuity of Care of Insurer, respectively; 

  (5) insureds have the right to emergency care services as set forth in 

Insurance Code §1301.0053, concerning Exclusive Provider Benefit Plans: Emergency Care; 

and §1301.155, concerning Emergency Care; and §3.3708 of this title (relating to Payment 

of Certain Out-of-Network [Basic Benefit] Claims and Related Disclosures) [and §3.3725 

of this title (relating to Payment of Certain Out-of-Network Claims)]; 

  (6) the out-of-network (basic) [basic] level of coverage, excluding a 

reasonable difference in deductibles, is not more than 50% [50 percent] less than the 

higher level of coverage, except as provided under an exclusive provider benefit plan. A 

reasonable difference in deductibles is determined considering the benefits of each 

individual policy; 
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  (7) the rights of an insured to exercise full freedom of choice in the selection 

of a physician or provider, or in the selection of a preferred provider under an exclusive 

provider benefit plan, are not restricted by the insurer, including by requiring an insured 

to select a primary care physician or provider or obtain a referral before seeking care; 

  (8) if the insurer is issuing other health insurance policies in the service area 

that do not provide for the use of preferred providers, the out-of-network [basic] level of 

coverage of a plan that is not an exclusive provider benefit plan is reasonably consistent 

with other health insurance policies offered by the insurer that do not provide for a 

different level of coverage for use of a preferred provider; 

  (9) any actions taken by an insurer engaged in utilization review under a 

preferred provider benefit plan [is] are taken under [pursuant to the] Insurance Code 

Chapter 4201, concerning Utilization Review Agents, and Chapter 19, Subchapter R, of this 

title (relating to Utilization Reviews for Health Care Provided Under a Health Benefit Plan 

or Health Insurance Policy [Review Agents]) and the insurer does not penalize an insured 

solely on the basis of a failure to obtain a preauthorization; 

  (10) a preferred provider benefit plan that is not an exclusive provider 

benefit plan may provide for a different level of coverage for use of a nonpreferred 

provider if the referral is made by a preferred provider only if full disclosure of the 

difference is included in the plan and the written description as required by §3.3705(b) of 

this title (relating to Nature of Communications with Insureds; Readability, Mandatory 

Disclosure Requirements, and Plan Designations); 

  (11) both preferred provider benefits and out-of-network [basic] level 

benefits are reasonably available to all insureds within a designated service area; and 

  (12) if medically necessary covered services are not reasonably available 

through preferred physicians or providers, insureds have the right to receive care from a 
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nonpreferred provider in accordance [accord] with Insurance Code §1301.005, concerning 

Availability of Preferred Providers, and §1301.0052, concerning Exclusive Provider Benefit 

Plans: Referrals for Medically Necessary Services, and §3.3708 [and §3.3725] of this title, 

as applicable. 

 (b) Notwithstanding subsection (a)(11) of this section, an exclusive provider benefit 

plan is not considered unjust under Insurance Code Chapter 1701 [§§1701.002 - 1701.005, 

1701.051 - 1701.060, 1701.101 - 1701.103, and 1701.151]; or to unfairly discriminate under 

Insurance Code Chapter 542, Subchapter A, or Chapter 544, Subchapter B; [§§544.051 - 

544.054,] or to violate Insurance Code Chapter 1451, Subchapter C [§§1451.101 - 

1451.127], provided that: 

  (1) the exclusive provider benefit plan complies with subsection (a)(1) - (10) 

and (12) of this section; and 

  (2) for the purposes of subsection (a)(11) of this section, an exclusive 

provider benefit plan must only ensure that preferred provider benefits are reasonably 

available to all insureds within a designated service area. 

 (c) Payment of nonpreferred providers. Payment by the insurer must be made for 

covered services of a nonpreferred provider in the same prompt and efficient manner as 

to a preferred provider. 

 (d) Retaliatory action prohibited. An insurer is prohibited from engaging in 

retaliatory action against an insured, including cancellation of or refusal to renew a policy, 

because the insured or a person acting on behalf of the insured has filed a complaint with 

the department or the insurer against the insurer or a preferred provider or has appealed 

a decision of the insurer. 

 (e) Steering and tiering. An insurer may use steering or a tiered network to 

encourage an insured to obtain a health care service from a particular provider without 
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impeding the insured's freedom of choice under this section only if the insurer engages 

in that conduct for the primary benefit of the insured or policyholder, consistent with 

Insurance Code §1458.101(i), concerning Contract Requirements. For the purposes of this 

section:  

  (1) "steering" refers to offering incentives to encourage enrollees to use 

specific providers;  

  (2) a "tiered network" refers to a network of preferred providers in which an 

insurer assigns preferred providers to tiers within the network that are associated with 

different levels of cost sharing.  

 [(e) Access to certain institutional providers. In addition to the requirements for 

availability of preferred providers set forth in Insurance Code §1301.005, any insurer 

offering a preferred provider benefit plan must make a good faith effort to have a mix of 

for-profit, non-profit, and tax-supported institutional providers under contract as 

preferred providers in the service area to afford all insureds under the plan freedom of 

choice in the selection of institutional providers at which they will receive care, unless the 

mix is not feasible due to geographic, economic, or other operational factors. An insurer 

must give special consideration to contracting with teaching hospitals and hospitals that 

provide indigent care or care for uninsured individuals as a significant percentage of their 

overall patient load.] 

 (f) Network requirements.  

  (1) Each preferred provider benefit plan must include a health care service 

delivery network that complies with:  

   (A) Insurance Code §1301.005;  

   (B) Insurance Code §1301.0055, concerning Network Adequacy 

Standards; 
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   (C) Insurance Code §1301.00553, concerning Maximum Travel Time 

and Distance Standards by Preferred Provider Type, which applies maximum travel time 

in minutes and maximum distance in miles for a county based on the county's 

classification as specified in §3.3713 of this title (relating to County Classifications for 

Maximum Time and Distance Standards); 

   (D) Insurance Code §1301.00554, concerning Other Maximum 

Distance Standard Requirements; Commissioner Authority;  

   (E) Insurance Code §1301.00555, concerning Maximum Appointment 

Wait Time Standards, effective for a policy delivered, issued for delivery, or renewed on 

or after September 1, 2025; and  

   (F) Insurance Code §1301.006 [and the local market adequacy 

requirements described in this section].  

  (2) An adequate network must,[:] for each insured residing in the service 

area, ensure that all insureds can access at least one preferred provider and 90% of 

insureds can access a choice of at least two preferred providers within the time and 

distance standards specified in Insurance Code §1301.00553 and §1301.00554. 

  (3) To provide a sufficient number of the specified types of preferred 

providers with the specialty types listed in Insurance Code §1301.0055(b)(4), a network 

must include at least two preferred physicians for each applicable specialty type at each 

preferred hospital, ambulatory surgical center, or freestanding emergency medical care 

facility.  

  [(1) be sufficient, in number, size, and geographic distribution, to be capable 

of furnishing the preferred benefit health care services covered by the insurance contract 

within the insurer's designated service area, taking into account the number of insureds 

and their characteristics, medical, and health care needs, including the:] 
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   [(A) current utilization of covered health care services within the 

prescribed geographic distances outlined in this section; and] 

   [(B) projected utilization of covered health care services;] 

  [(2) include an adequate number of preferred providers available and 

accessible to insureds 24 hours a day, seven days a week, within the insurer's designated 

service area;] 

  [(3) include sufficient numbers and classes of preferred providers to ensure 

choice, access, and quality of care across the insurer's designated service area;] 

  [(4) include an adequate number of preferred provider physicians who have 

admitting privileges at one or more preferred provider hospitals located within the 

insurer's designated service area to make any necessary hospital admissions;] 

  [(5) provide for necessary hospital services by contracting with general, 

special, and psychiatric hospitals on a preferred benefit basis within the insurer's 

designated service area, as applicable;] 

  [(6) provide, if covered, for physical and occupational therapy services and 

chiropractic services by preferred providers that are available and accessible within the 

insurer's designated service area;] 

  [(7) provide for emergency care that is available and accessible 24 hours a 

day, seven days a week, by preferred providers;] 

  [(8) provide for preferred benefit services sufficiently accessible and 

available as necessary to ensure that the distance from any point in the insurer's 

designated service area to a point of service is not greater than:] 

   [(A) 30 miles in nonrural areas and 60 miles in rural areas for primary 

care and general hospital care; and] 

   [(B) 75 miles for specialty care and specialty hospitals;] 
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  [(9) ensure that covered urgent care is available and accessible from 

preferred providers within the insurer's designated service area within 24 hours for 

medical and behavioral health conditions;] 

  [(10) ensure that routine care is available and accessible from preferred 

providers:] 

   [(A)] within three weeks for medical conditions; and] 

   [(B)] within two weeks for behavioral health conditions;] 

  [(11) ensure that preventive health services are available and accessible from 

preferred providers:] 

   [(A) within two months for a child, or earlier if necessary for 

compliance with recommendations for specific preventive care services; and] 

   [(B) within three months for an adult.] 

 (g) Network monitoring and corrective action. Insurers must monitor compliance 

with subsection (f) of this section on an ongoing basis, taking any needed corrective action 

as required to ensure that the network is adequate. Consistent with Insurance Code 

§1301.0055, an insurer must report any material deviation from the network adequacy 

standards to the department within 30 days of the date the material deviation occurred. 

Unless there are no uncontracted licensed physicians or providers within the affected area, 

or the insurer requests a waiver, the insurer must take corrective action to ensure that the 

network is compliant not later than the 90th day after the date the material deviation 

occurred. 

 (h) Service areas. For purposes of this subchapter, a preferred provider benefit plan 

may have one or more contiguous or noncontiguous service areas, but may not divide a 

county. Any [any] service areas that are smaller than statewide must be defined in terms 

of one or more Texas counties. [one of the following:] 
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  [(1) one or more of the 11 Texas geographic regions designated in §3.3711 

of this title (relating to Geographic Regions);] 

  [(2) one or more Texas counties; or] 

  [(3) the first three digits of ZIP Codes in Texas.]  

 

§3.3705. Nature of Communications with Insureds; Readability, Mandatory 

Disclosure Requirements, and Plan Designations. 

 (a) Readability. All health insurance policies, health benefit plan certificates, 

endorsements, amendments, applications, or riders are required to be written in a 

readable and understandable format that meets the requirements of §3.602 of this title 

[chapter] (relating to Plain Language Requirements). 

 (b) Plan disclosure. [Disclosure of terms and conditions of the policy.] The insurer 

is required, in any promotion, advertisement, or enrollment opportunity, [on request,] to 

provide to a current or prospective group contract holder or a current or prospective 

insured an accurate written description of the terms and conditions of the policy (plan 

disclosure) that allows the current or prospective group contract holder or current or 

prospective insured to make comparisons and informed decisions before selecting among 

health care plans. An insurer may utilize its policy, certificate, or handbook to satisfy this 

requirement provided that the insurer complies with all requirements set forth in this 

subsection, including the level of disclosure required. An insurer that is required by federal 

law to provide a summary of benefits and coverage (SBC) must include in the SBC a link 

to the plan disclosure required in this subsection. The written plan disclosure [description] 

must be in a readable and understandable format, by category, and must include a clear, 

complete, and accurate description of these items [in the following order]: 
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  (1) a statement that the entity providing the coverage is an insurance 

company; the name of the insurance company; that, in the case of a preferred provider 

benefit plan, the insurance contract contains preferred provider benefits; and, in the case 

of an exclusive provider benefit plan, that the contract only provides benefits for services 

received from preferred providers, except as otherwise noted in the contract and written 

description or as otherwise required by law; 

  (2) a toll-free number, unless exempted by statute or rule, and website 

address to enable a current or prospective group contract holder or a current or 

prospective insured to obtain additional information; 

  (3) an explanation of the distinction between preferred and nonpreferred 

providers; 

  (4) all covered services and benefits, including payment for services of a 

preferred provider and a nonpreferred provider, and, if prescription drug coverage is 

included, the name of the formulary used by the plan, a link to the online formulary, and 

an explanation regarding how a nonelectronic copy may be obtained free of charge; [both 

generic and name brand;] 

  (5) emergency care services and benefits and information on access to after-

hours care; 

  (6) out-of-area services and benefits; 

  (7) an explanation of the insured's financial responsibility for payment for 

any premiums, deductibles, copayments, coinsurance, or other out-of-pocket expenses 

for noncovered or nonpreferred services; 

  (8) any limitations and exclusions, including the existence of any drug 

formulary limitations, and any limitations regarding preexisting conditions; 
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  (9) any authorization requirements, including preauthorization review, 

concurrent review, post-service review, and post-payment review; and an explanation that 

unless a provider obtains preauthorization, a claim could be denied if a service is not 

medically necessary or appropriate, or if a service is experimental or investigational; [any 

penalties or reductions in benefits resulting from the failure to obtain any required 

authorizations;] 

  (10) provisions for continuity of treatment in the event of termination of a 

preferred provider's participation in the plan; 

  (11) a summary of complaint resolution procedures, if any, and a statement 

that the insurer is prohibited from retaliating against the insured because the insured or 

another person has filed a complaint on behalf of the insured, or against a physician or 

provider who, on behalf of the insured, has reasonably filed a complaint against the 

insurer or appealed a decision of the insurer; 

  (12) the name of the provider network used by the plan, a link to the online 

provider listing, and information on [a current list of preferred providers and complete 

descriptions of the provider networks, including the name, street address, location, 

telephone number, and specialty, if any, of each physician and health care provider, and 

a disclosure of whether the preferred provider is accepting new patients. Both of these 

items may be provided electronically, if notice is also provided in the disclosure required 

by this subsection regarding] how a nonelectronic copy may be obtained free of charge; 

  (13) the counties included in the plan's service area [area(s)]; and 

  (14) information that is updated at least annually regarding the following 

network demographics for each county [service area, if the preferred provider benefit plan 

is not offered on a statewide service area basis, or for each of the 11 regions specified in 
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§3.3711 of this title (relating to Geographic Regions), if the plan is offered on a statewide 

service area basis]: 

   (A) the number of insureds in the service area or region; and 

   (B) for each provider area of practice and applicable network 

adequacy standard, [including at a minimum internal medicine, family/general practice, 

pediatric practitioner practice, obstetrics and gynecology, anesthesiology, psychiatry, and 

general surgery,] the number of preferred providers, as well as an indication of whether 

an active waiver and access plan [pursuant to] under §3.3707 of this title (relating to 

Waiver Due to Failure to Contract in Local Markets) [§3.3709 of this title (relating to Annual 

Network Adequacy Report; Access Plan)] applies to the services furnished by that class of 

provider in the county [service area or region] and how such access plan may be obtained 

or viewed, if applicable. [; and] 

   [(C) for hospitals, the number of preferred provider hospitals in the 

service area or region, as well as an indication of whether an active access plan pursuant 

to §3.3709 of this title applies to hospital services in that service area or region and how 

the access plan may be obtained or viewed.] 

  [(15) information that is updated at least annually regarding whether any 

waivers or local market access plans approved pursuant to §3.3707 of this title (relating to 

Waiver Due to Failure to Contract in Local Markets) apply to the plan and that complies 

with the following:] 

   [(A) if a waiver or a local market access plan applies to facility services 

or to internal medicine, family or general practice, pediatric practitioner practice, 

obstetrics and gynecology, anesthesiology, psychiatry, or general surgery services, this 

must be specifically noted;] 
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   [(B) the information may be categorized by service area or county if 

the preferred provider benefit plan is not offered on a statewide service area basis, and, 

if by county, the aggregate of counties is not more than those within a region; or for each 

of the 11 regions specified in §3.3711 of this title (relating to Geographic Regions), if the 

plan is offered on a statewide service area basis; and] 

   [(C) the information must identify how to obtain or view the local 

market access plan.] 

 (c) Filing required. A copy of the plan disclosure [written description] required in 

subsection (b) of this section must be filed with the department with the initial filing of 

the preferred provider benefit plan and within 60 days of any material changes being 

made in the information required in subsection (b) of this section. [Submission of listings 

of preferred providers as required in subsection (b)(12) of this section may be made 

electronically in a format acceptable to the department or by submitting with the filing 

the Internet website address at which the department may view the current provider 

listing. Acceptable formats include Microsoft Word and Excel documents. Submit provider 

listings as specified on the department's website.] 

 (d) Promotional disclosures required. The preferred provider benefit plan and all 

promotional, solicitation, and advertising material concerning the preferred provider 

benefit plan must clearly describe the distinction between preferred and nonpreferred 

providers. Any illustration of preferred provider benefits must be in close proximity to an 

equally prominent description of out-of-network [basic] benefits, except in the case of an 

exclusive provider benefit plan. 

 (e) Website [Internet website] disclosures. Insurers that maintain a [an Internet] 

website providing information regarding the insurer or the health insurance policies 
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offered by the insurer for use by current or prospective insureds or group contract holders 

must provide on their website a: 

  (1) [an internet-based] provider listing for use by current and prospective 

insureds and group contract holders; 

  (2) [an internet-based] listing of the [state regions,] counties [, or three-digit 

ZIP Code areas] within the insurer's service area [area(s)], indicating as appropriate for 

each [region,] county [or ZIP Code area, as applicable,] that the insurer has: 

   (A) determined that its network meets the network adequacy 

requirements of this subchapter; or 

   (B) determined that its network does not meet the network adequacy 

requirements of this subchapter; and 

  (3) [an internet-based] listing of the information specified for disclosure in 

subsection (b) of this section. 

 (f) Notice of rights under a network plan required. An insurer must include the 

notice specified in Figure: 28 TAC §3.3705(f)(1) for a preferred provider benefit plan that 

provides major medical insurance and is not an exclusive provider benefit plan, or Figure: 

28 TAC §3.3705(f)(2) for an exclusive provider benefit plan that provides major medical 

insurance, in all policies, certificates, plan disclosures [of policy terms and conditions] 

provided to comply with subsection (b) of this section, and outlines of coverage in at least 

12-point font: 

  (1) Preferred provider benefit plan notice. 

[Figure: 28 TAC §3.3705(f)(1)] 

Figure: 28 TAC §3.3705(f)(1) 

Your rights with a preferred provider (PPO) health plan 
Notice from the Texas Department of Insurance 
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Your plan 

Your health plan contracts with doctors and facilities to treat its members at discounted 
rates. These providers make up a plan’s network. You can go to any doctor or facility you 
choose, but your costs will be lower if you use one in the plan’s network. 

Your plan’s network 

Your health plan must have enough doctors and facilities within its network to provide 
every service the plan covers. This is called “network adequacy.” If you can't find the care 
you need, ask your health plan for help. You have the right to receive the care you need 
under your in-network benefit. 

If you don’t think the network is adequate, you can file a complaint with the Texas 
Department of Insurance at www.tdi.texas.gov or by calling 800-252-3439. 

Health care costs 

You can ask health care providers how much they charge for health care services and 
procedures. You can also ask your health plan how much of the cost they’ll pay. 

List of doctors 

You can get a directory of doctors, facilities, and other health care providers that are in 
your plan’s network.  

You can get the directory online at [enter website] or by calling [enter phone number]. 

If you used your health plan’s directory to pick an in-network doctor or facility and the 
doctor or facility turns out to be out-of-network, you might not have to pay the extra cost 
that out-of-network doctors and facilities charge. 

Health care bills 

If you want to see a doctor or facility that isn’t in your plan’s network (called “out-of-
network”), you can still do so. You’ll probably get a bill and have to pay the amount your 
health plan doesn’t pay. 

If you got health care from a doctor that was out-of-network when you were at an in-
network facility, and you didn’t pick the doctor or facility, you won’t have to pay more 
than your regular copay, coinsurance, and deductible. Protections also apply if you got 
emergency care at an out-of-network facility or lab work or imaging in connection with 
in-network care.  

If you get a bill for more than you’re expecting, contact your health plan. Learn more 
about how you're protected from surprise medical bills at www.tdi.texas.gov. 
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Repeal: Figure: 28 TAC §3.3705(f)(1)  

Texas Department of Insurance Notice  

 You have the right to an adequate network of preferred providers (also known as 
"network providers"). If you believe that the network is inadequate, you may file a 
complaint with the Texas Department of Insurance.  

 You have the right, in most cases, to obtain estimates in advance:  

o from out-of-network providers of what they will charge for their services; and  

o from your insurer of what it will pay for the services.  

 You may obtain a current directory of preferred providers at the following website: 
[website address to be filled out by the insurer or marked inapplicable if the insurer does 
not maintain a website providing information regarding the insurer or the health 
insurance policies offered by the insurer for use by current or prospective insureds or 
group contract holders] or by calling [to be filled out by the insurer] for assistance in 
finding available preferred providers.  

 If you are treated by a provider or facility that is not a preferred provider, you may be 
billed for anything not paid by the insurer.  

 If the amount you owe to an out-of-network hospital-based radiologist, 
anesthesiologist, pathologist, emergency department physician, neonatologist, or 
assistant surgeon, including the amount unpaid by the administrator or insurer, is greater 
than $500 (not including your copayment, coinsurance, and deductible responsibilities) 
for services received in a network hospital, you may be entitled to have the parties 
participate in a teleconference, and, if the result is not to your satisfaction, in a mandatory 
mediation at no cost to you. You can learn more about mediation at the Texas Department 
of Insurance website: www.tdi.texas.gov/consumer/cpmmediation.html.  

 If directory information is materially inaccurate and you rely on it, you may be entitled 
to have an out-of-network claim paid at the in-network percentage level of 
reimbursement and your out-of-pocket expenses counted toward your in-network 
deductible and out-of-pocket maximum. 
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  (2) Exclusive provider benefit plan notice. 

[Figure 28 TAC §3.3705(f)(2)] 
Figure 28 TAC §3.3705(f)(2) 

Your rights with an exclusive provider (EPO) health plan 

Notice from the Texas Department of Insurance 

Your plan 

Your health plan contracts with doctors and facilities to treat its members at discounted 
rates. These providers make up a plan’s network. Your plan will only pay for health care 
you get from doctors and facilities in its network. 

There are exceptions for emergencies, when you didn’t pick the doctor, and for air 
ambulance services.  

Your plan’s network 

Your health plan must have enough doctors and facilities within its network to provide 
every service the plan covers. This is called “network adequacy.” If you can't find the care 
you need, ask your health plan for help. You have the right to receive the care you need 
under your in-network benefit. 

If you don’t think the network is adequate, you can file a complaint with the Texas 
Department of Insurance at www.tdi.texas.gov or by calling 800-252-3439. 

List of doctors 

You can get a directory of doctors and facilities that are in your plan’s network.  

You can get the directory online at [enter website] or by calling [enter phone number]. 

If you used your health plan’s directory to pick an in-network doctor or facility and the 
doctor or facility turns out to be out-of-network, you might not have to pay the extra cost 
that out-of-network doctors and facilities charge. 

Bills for health care 

If you got health care from a doctor that was out-of-network when you were at an in-
network facility, and you didn’t pick the doctor you won’t have to pay more than your 
regular copay, coinsurance, and deductible. Protections also apply if you got emergency 
care at an out-of-network facility or lab work or imaging in connection with in-network 
care. 
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If you get a bill for more than you’re expecting, contact your health plan. Learn more 
about how you're protected from surprise medical bills at www.tdi.texas.gov. 

 

Repeal: Figure: 28 TAC §3.3705(f)(2) 

Texas Department of Insurance Notice 

 An exclusive provider benefit plan provides no benefits for services you receive 
from out-of-network providers, with specific exceptions as described in your policy and 
below.  

 You have the right to an adequate network of preferred providers (known as 
"network providers").  

o If you believe that the network is inadequate, you may file a complaint with the 
Texas Department of Insurance.  

 If your insurer approves a referral for out-of-network services because no preferred 
provider is available, or if you have received out-of-network emergency care, your insurer 
must, in most cases, resolve the nonpreferred provider's bill so that you only have to pay 
any applicable coinsurance, copay, and deductible amounts.  

 You may obtain a current directory of preferred providers at the following website: 
[website address to be filled out by the insurer or marked inapplicable if the insurer does 
not maintain an Internet website providing information regarding the insurer or the health 
insurance policies offered by the insurer for use by current or prospective insureds or 
group contract holders] or by calling [to be filled out by the insurer] for assistance in 
finding available preferred providers. If you relied on materially inaccurate directory 
information, you may be entitled to have an out-of-network claim paid at the in-network 
level of benefits. 

 (g) Untrue or misleading information prohibited. No insurer, or agent or 

representative of an insurer, may cause or permit the use or distribution of information 

which is untrue or misleading. 

 (h) Disclosure concerning access to preferred provider listing. The insurer must 

provide notice to all insureds at least annually describing how the insured may access a 
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current listing of all preferred providers on a cost-free basis. The notice must include, at 

a minimum, information concerning how to obtain a nonelectronic copy of the listing and 

a telephone number through which insureds may obtain assistance during regular 

business hours to find available preferred providers. 

 (i) Required updates of available provider listings. The insurer must ensure that it 

updates its listing of preferred providers on its [Internet] website at least once a month, 

as required by Insurance Code §1451.505, concerning Physician and Health Care Provider 

Directory on Internet Website. The insurer must ensure that it updates all other electronic 

or nonelectronic listings of preferred providers made available to insureds at least every 

three months. 

 (j) Annual provision of provider listing required in certain cases. If no [Internet-

based] preferred provider website listing or other method of identifying current preferred 

providers is maintained for use by insureds, the insurer must distribute a current preferred 

provider listing to all insureds no less than annually by mail, or by an alternative method 

of delivery if an alternative method is agreed to by the insured, group policyholder on 

behalf of the group, or certificate holder. 

 (k) Reliance on provider listing in certain cases. A claim for services rendered by a 

nonpreferred provider must be paid in the same manner as if no preferred provider had 

been available under §3.3708(a)(5) [§3.3708(b) - (d)] of this title (relating to Payment of 

Certain Out-of-Network [Basic Benefit] Claims [and Related Disclosures]), and the insurer 

must take responsibility for any balance bill amount the nonpreferred provider may 

charge in excess of the insurer's payment [and §3.3725(d) - (f) of this title (relating to 

Payment of Certain Out-of-Network Claims), as applicable,] if an insured demonstrates 

that: 
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  (1) in obtaining services, the insured reasonably relied upon a statement 

that a physician or provider was a preferred provider as specified in: 

   (A) a provider listing; or 

   (B) provider information on the insurer's website; 

  (2) the provider listing or website information was obtained from the insurer, 

the insurer's website, or the website of a third party designated by the insurer to provide 

such information for use by its insureds; 

  (3) the provider listing or website information was obtained not more than 

30 days prior to the date of services; and 

  (4) the provider listing or website information obtained indicates that the 

provider is a preferred provider within the insurer's network. 

 (l) Additional listing-specific disclosure requirements. In all preferred provider 

listings, including any website [Internet-based] postings by the insurer to insureds about 

preferred providers, the insurer must comply with the requirements in paragraphs (1) - 

(11) of this subsection. 

  (1) The provider information must include a method for insureds to identify 

those hospitals that have contractually agreed with the insurer to facilitate the usage of 

preferred providers as specified in subparagraphs (A) and (B) of this paragraph. 

   (A) The hospital will exercise good-faith efforts to accommodate 

requests from insureds to utilize preferred providers. 

   (B) In those instances in which a particular facility-based physician or 

provider or physician group is assigned at least 48 hours prior to services being rendered, 

the hospital will provide the insured with information that is: 

    (i) furnished at least 24 hours prior to services being rendered; 

and 
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    (ii) sufficient to enable the insured to identify the physician or 

physician group with enough specificity to permit the insured to determine, along with 

preferred provider listings made available by the insurer, whether the assigned facility-

based physician or provider or physician group is a preferred provider. 

  (2) The provider information must include a method for insureds to identify, 

for each preferred provider hospital, the percentage of the total dollar amount of claims 

filed with the insurer by or on behalf of facility-based physicians that are not under 

contract with the insurer. The information must be available by class of facility-based 

physician, including radiologists, anesthesiologists, pathologists, emergency department 

physicians, and neonatologists [, and assistant surgeons]. 

  (3) In determining the percentages specified in paragraph (2) of this 

subsection, an insurer may consider claims filed in a 12-month period designated by the 

insurer ending not more than 12 months before the date the information specified in 

paragraph (2) of this subsection is provided to the insured. 

  (4) The provider information must indicate whether each preferred provider 

is accepting new patients. 

  (5) The provider information must provide a method by which insureds may 

notify the insurer of inaccurate information in the listing, with specific reference to: 

   (A) information about the provider's contract status; and 

   (B) whether the provider is accepting new patients. 

  (6) The provider information must provide a method by which insureds may 

identify preferred provider facility-based physicians or providers able to provide services 

at preferred provider facilities, if applicable. 

  (7) The provider information must be provided in at least 10-point type 

[font]. 
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  (8) The provider information must specifically identify those facilities at 

which the insurer has no contracts with a class of facility-based provider, specifying the 

applicable provider class. 

  (9) The provider information must be dated. 

  (10) Consistent with Insurance Code Chapter 1451, Subchapter K, 

concerning Health Care Provider Directories, for [For] each health care provider that is a 

facility included in the listing, the insurer must: 

   (A) create separate headings under the facility name for radiologists, 

anesthesiologists, anesthesiologist assistants, nurse anesthetists, nurse midwives, 

pathologists, emergency department physicians, neonatologists, physical therapists, 

occupational therapists, speech-language pathologists, and surgical assistants, except 

that a physician or health care provider who is employed by the facility is not required to 

be listed [assistant surgeons]; 

   (B) under each heading described by subparagraph (A) of this 

paragraph, list each preferred facility-based physician or provider practicing in the 

specialty corresponding with that heading; 

   (C) for the facility and each facility-based physician or provider 

described by subparagraph (B) of this paragraph, clearly indicate each health benefit plan 

issued by the insurer that may provide coverage for the services provided by that facility, 

physician or provider, or facility-based physician or provider group;  

   (D) for each facility-based physician or provider described by 

subparagraph (B) of this paragraph, include the name, street address, telephone number, 

and any physician or provider group in which the facility-based physician or provider 

practices; and 

   (E) include the facility in a listing of all facilities and indicate: 
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    (i) the name of the facility; 

    (ii) the municipality in which the facility is located or county in 

which the facility is located if the facility is in the unincorporated area of the county; and 

    (iii) each health benefit plan issued by the insurer that may 

provide coverage for the services provided by the facility. 

  (11) Consistent with Insurance Code Chapter 1451, Subchapter K, the [The] 

listing must list each facility-based physician or provider individually and, if a physician or 

provider belongs to a physician or provider group, also as part of the physician or provider 

group. 

 (m) Annual policyholder notice concerning use of an [a local market] access plan. 

An insurer operating a preferred provider benefit plan that relies on an [a local market] 

access plan as specified in §3.3707 of this title (relating to Waiver Due to Failure to 

Contract in Local Markets) must provide notice of this fact to each individual and group 

policyholder participating in the plan at policy issuance and at least 30 days prior to 

renewal of an existing policy. The notice must include: 

  (1) a link to any webpage listing of information on network waivers and 

access plans [regions, counties, or ZIP codes] made available under [pursuant to] 

subsection (e)(2) of this section; 

  (2) information on how to obtain or view any [local market] access plan or 

plans the insurer uses; and 

  (3) a link to the department's website where the department posts 

information relevant to the grant of waivers. 

 (n) Disclosure of substantial decrease in the availability of certain preferred 

providers. An insurer is required to provide notice as specified in this subsection of a 
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substantial decrease in the availability of preferred facility-based physicians or providers 

at a preferred provider facility. 

  (1) A decrease is substantial if: 

   (A) the contract between the insurer and any facility-based physician 

or provider group that comprises 75% or more of the preferred providers for that specialty 

at the facility terminates; or 

   (B) the contract between the facility and any facility-based physician 

or provider group that comprises 75% or more of the preferred providers for that specialty 

at the facility terminates, and the insurer receives notice as required under §3.3703(a)(26) 

of this title (relating to Contracting Requirements). 

  (2) Notwithstanding paragraph (1) of this subsection, no notice of a 

substantial decrease is required if the requirements specified in either subparagraph (A) 

or (B) of this paragraph are met: 

   (A) alternative preferred providers of the same specialty as the 

physician or provider group that terminates a contract as specified in paragraph (1) of this 

subsection are made available to insureds at the facility so the percentage level of 

preferred providers of that specialty at the facility is returned to a level equal to or greater 

than the percentage level that was available prior to the substantial decrease; or 

   (B) the insurer determines [provides to the department, by email to 

mcqa@tdi.texas.gov, a certification of the insurer's determination] that the termination of 

the provider contract has not caused the preferred provider service delivery network for 

any plan supported by the network to be noncompliant with the adequacy standards 

specified in §3.3704 of this title (relating to Freedom of Choice; Availability of Preferred 

Providers)[,] as those standards apply to the applicable provider specialty. 
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  (3) An insurer must prominently post notice of any contract termination 

specified in paragraph (1)(A) or (B) of this subsection and the resulting decrease in 

availability of preferred providers on the portion of the insurer's website where its 

provider listing is available to insureds. 

  (4) Notice of any contract termination specified in paragraph (1)(A) or (B) of 

this subsection and of the decrease in availability of providers must be maintained on the 

insurer's website until the earlier of: 

   (A) the date on which adequate preferred providers of the same 

specialty become available to insureds at the facility at the percentage level specified in 

paragraph (2)(A) of this subsection; or 

   (B) six months from the date that the insurer initially posts the notice[; 

or] 

   [(C) the date on which the insurer provides to the department, by 

email to mcqa@tdi.texas.gov, a certification as specified in paragraph (2)(B) of this 

subsection indicating the insurer's determination that the termination of provider contract 

does not cause noncompliance with adequacy standards]. 

  (5) An insurer must post notice as specified in paragraph (3) of this 

subsection and update its website [Internet-based] preferred provider listing as soon as 

practicable and in no case later than two business days after: 

   (A) the effective date of the contract termination as specified in 

paragraph (1)(A) of this subsection; or 

   (B) the later of: 

    (i) the date on which an insurer receives notice of a contract 

termination as specified in paragraph (1)(B) of this subsection; or 
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    (ii) the effective date of the contract termination as specified 

in paragraph (1)(B) of this subsection. 

 (o) Disclosures concerning reimbursement of out-of-network services. An insurer 

must make disclosures in all insurance policies, certificates, and outlines of coverage 

concerning the reimbursement of out-of-network services as specified in this subsection. 

  (1) An insurer must disclose how reimbursements of nonpreferred providers 

will be determined. 

  (2) An insurer must disclose how the plan will cover out-of-network services 

received when medically necessary covered services are not reasonably available through 

a preferred provider, consistent with §3.3708 of this title and how an enrollee can obtain 

assistance with accessing care in these circumstances, consistent with §3.3707(k) of this 

title.  

  [(2) Except in an exclusive provider benefit plan, if an insurer reimburses 

nonpreferred providers based directly or indirectly on data regarding usual, customary, 

or reasonable charges by providers, the insurer must disclose the source of the data, how 

the data is used in determining reimbursements, and the existence of any reduction that 

will be applied in determining the reimbursement to nonpreferred providers.] 

  (3) Except in an exclusive provider benefit plan, if an insurer bases 

reimbursement of nonpreferred providers on any amount other than full billed charges, 

the insurer must: 

   (A) disclose that the insurer's reimbursement of claims for 

nonpreferred providers may be less than the billed charge for the service; 

   (B) disclose that the insured may be liable to the nonpreferred 

provider for any amounts not paid by the insurer, unless balance billing protections apply, 

as specified in §3.3708(a)(1) - (4) of this title; 
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   (C) provide a description of the methodology by which the 

reimbursement amount for nonpreferred providers is calculated; and 

   (D) provide to insureds a method to obtain a real-time estimate of 

the amount of reimbursement that will be paid to a nonpreferred provider for a particular 

service. 

 [(p) Plan designations. A preferred provider benefit plan that utilizes a preferred 

provider service delivery network that complies with the network adequacy requirements 

for hospitals under §3.3704 of this title without reliance on an access plan may be 

designated by the insurer as having an "Approved Hospital Care Network" (AHCN). If a 

preferred provider benefit plan utilizes a preferred provider service delivery network that 

does not comply with the network adequacy requirements for hospitals specified in 

§3.3704 of this title, the insurer is required to disclose that the plan has a "Limited Hospital 

Care Network":] 

  [(1) on the insurer's outline of coverage; and] 

  [(2) on the cover page of any provider listing describing the network.] 

 [(q) Loss of status as an AHCN. If a preferred provider benefit plan designated as 

an AHCN under subsection (p) of this section no longer complies with the network 

adequacy requirements for hospitals under §3.3704 of this title and does not correct such 

noncompliant status within 30 days of becoming noncompliant, the insurer must:] 

  [(1) notify the department in writing concerning such change in status as 

specified on the department's website;] 

  [(2) cease marketing the plan as an AHCN; and] 

  [(3) inform all insureds of such change of status at the time of renewal.] 
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§3.3707. Waiver Due to Failure to Contract in Local Markets. 

 (a) Consistent [In accord] with Insurance Code §1301.0055(a)(3), concerning 

Network Adequacy Standards [§1301.0055(3)], where necessary to avoid a violation of the 

network adequacy requirements of §3.3704 of this title (relating to Freedom of Choice; 

Availability of Preferred Providers) in a county [portion of the state] that the insurer wishes 

to include in its service area, an insurer may apply for a waiver from one or more of the 

network adequacy requirements in §3.3704(f) of this title. After considering all pertinent 

evidence in a public hearing under Insurance Code §1301.00565, concerning Public 

Hearing on Network Adequacy Standards Waivers, the [The] commissioner may grant the 

waiver if the requestor shows [there is] good cause based on one or more of the criteria 

specified in this subsection and subject to the limits on waivers provided in Insurance 

Code §1301.0055(a)(5). The commissioner may deny a waiver request if good cause is not 

shown and may impose reasonable conditions on the grant of the waiver. The 

commissioner may find good cause to grant the waiver if the insurer demonstrates that 

[providers or physicians necessary for an adequate local market network]: 

  (1) there is an insufficient number of uncontracted physicians or health care 

providers in the area to meet the specific standard for a county in a service area; [are not 

available to contract;] or 

  (2) physicians or health care providers necessary for an adequate network 

have refused to contract with the insurer on any terms or on terms that are reasonable. 

 (b) An insurer seeking a waiver under subsection (a) of this section must submit 

waiver and access plan information required under §3.3712(c) of this title (related to 

Network Configuration Filings) and information justifying the waiver request as specified 

in this subsection using the attempt to contract form available at www.tdi.texas.gov. An 

insurer must submit the network compliance and waiver request form and the attempt to 



TITLE 28. INSURANCE  Proposed Repeals and Sections 
Part I. Texas Department of Insurance  Page 70 of 114 
Chapter 3. Life, Accident, and Health Insurance and Annuities 
 
 

 

contract form to the department using SERFF or another electronic method that is 

acceptable to the department. For each waiver requested with respect to a type of 

physician or provider in a given county, the insurer must provide [At a minimum, each 

waiver an insurer requests must include] either the information specified by paragraph (1) 

of this subsection or the information specified by paragraph (2) of this subsection, as 

appropriate.  

  (1) If providers or physicians are available within the relevant service area 

for the covered service or services for which the insurer requests a waiver, the insurer's 

request for waiver must include, within the attempt to contract form: 

   (A) a list of the providers or physicians within the relevant service area 

that the insurer attempted to contract with, identified by name and specialty or facility 

type, and including the physician or provider's address and county; national provider 

identifier, contact name, email, and phone number; and for facility-based physicians or 

providers, the group name and associated facility; 

   (B) a description of how and when the insurer last contacted each 

provider or physician that demonstrates that the insurer made a good faith effort to 

contract, including: 

    (i) in the case of a waiver that is being requested more than 

two consecutive times for the same network adequacy standard in the same county, 

evidence that the insurer made multiple good faith attempts during each of the prior 

consecutive waiver periods; 

    (ii) in the case of a waiver that is being requested more than 

four times within a 21-year period for the same network adequacy standard in the same 

county, evidence that the insurer has been unable to remedy the issue through good faith 

efforts; 
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   (C) for each provider or physician contacted, a description of the best 

offer of reimbursement rates made by the issuer, computed by describing the rate for 

each service for which a contract was offered as a percent of:  

    (i) the Medicare rates for those services that applied at the 

time the contract was attempted and providing an average of the rates as a percent of 

the Medicare rate (e.g., rates offered were 135% of the Medicare rate); and 

    (ii) the insurer's average contracted rate with preferred 

providers in a similar geographic area for those services and providing an average of the 

rates as a percent of the average contracted rate (e.g., rates offered were 108% of the 

average contracted rate);  

   (D) [(C)] a description of any reason each provider or physician gave 

for refusing to contract with the insurer, including information on any exclusivity 

arrangement or other external factors that affect the ability of the parties to contract; 

   [(D) an estimate of total claims cost savings per year the insurer 

anticipates will result from using a local market access plan instead of contracting with 

providers located within the service area, and its impact on premium; and] 

   (E) a description of all steps the insurer will take to attempt to 

improve its network to make future requests to renew the waiver unnecessary;[.] 

   (F) a description of the source or sources the insurer uses to identify 

physicians and providers that are available in the service area, and how often the insurer 

monitors these sources for new physicians and providers entering the service area; and 

   (G) a description of the insurer's policies and procedures for reaching 

out to available physicians and providers, including how many attempts the insurer makes 

and if different policies and procedures apply for different specialty types. 
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  (2) If an insufficient number of [no] providers or physicians is available within 

the relevant service area for the covered service or services for which the insurer requests 

a waiver, the insurer's request for waiver must state this fact. 

 (c) At the same time an insurer files a request for waiver or a request to renew a 

waiver, it must file an [a local market] access plan, [as specified in subsection (i) of this 

section,] to be taken into consideration by the commissioner in deciding whether to grant 

or deny a waiver request, subject to Insurance Code §1301.00566, concerning Effect of 

Network Adequacy Standards Waiver on Balance Billing Prohibitions. The insurer must:  

  (1) develop access plan procedures consistent with subsection (j) of this 

section; and 

  (2) file the access plan as required in §3.3712(c)(2)(E)(iii) of this title. 

 (d) If the insurer believes that the information provided under subsection (b) of this 

section in the attempt to contract form includes proprietary information that is 

confidential and not subject to disclosure as public information under Government Code 

Chapter 552, concerning Public Information, the insurer must mark the document as 

confidential in SERFF. If the insurer marks the document as confidential, it must include in 

the filing an explanation of which information contained in the document is proprietary, 

and which information is not. However, consistent with Insurance Code 1301.00565(g), 

certain information is subject to release regardless of marking, and the department may 

publish or otherwise release such information. The insurer is not permitted to mark the 

entire filing as confidential. When scheduling a hearing related to a waiver request, the 

department will send a notice of the hearing to any provider or physician named in the 

waiver request. [An insurer seeking a waiver under subsection (a) of this section must 

electronically file the request with the department at the Office of the Chief Clerk through 

the following email address: chiefclerk@tdi.texas.gov. The insurer must also submit a copy 
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of the request to any provider or physician named in the waiver request at the same time 

the insurer files the request with the department, but is permitted to redact information 

from the copy where provision of the information to the provider or physician would 

violate state or federal law. The insurer may use any reasonable means to submit the copy 

of the request to the provider or physician. The insurer must maintain proof of the 

submission and include a copy of the redacted version with the waiver request submitted 

to the department.] 

 (e) Any provider or physician may elect to provide a response to an insurer's 

request for waiver by sending an email to networkwaivers@tdi.texas.gov within 15 days 

after receiving notice from the department. [filing the response within 30 days after the 

insurer files the request with the department.] The response, if filed, must indicate whether 

the provider or physician consents to being identified at a hearing related to the waiver 

request and may include evidence that is pertinent to the waiver request for the 

commissioner's consideration. [be filed at the same address specified in subsection (d) of 

this section for filing the request for waiver.] 

 (f) If the department grants a waiver under subsection (a) of this section, the 

department will post on the department's website information relevant to the grant of a 

waiver, consistent with Insurance Code §1301.0055(a)(3). [including:] 

  [(1) the name of the preferred provider benefit plan for which the request is 

granted;] 

  [(2) the insurer offering the plan; and] 

  [(3) the affected service area.] 

 (g) An insurer may apply for renewal of a waiver described in subsection (a) of this 

section annually. 
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  (1) Application for renewal of a waiver must be filed in the manner described 

in subsection (d) of this section and submitted at the time the insurer files its annual report 

under §3.3709 of this title (relating to Annual Network Adequacy Report). [at least 30 days 

prior to the anniversary of the department's grant of waiver.] 

  (2) At the same time the insurer files an application for renewal of a waiver, 

the insurer must develop and file any applicable [local market] access plan the insurer 

uses in accordance with [pursuant to] the waiver, in the manner specified by subsection 

(c) [(i)(2)] of this section. 

  [(3) A waiver granted by the department will remain in effect unless the 

insurer fails to timely file an annual application for renewal of the waiver or the 

department denies the application for renewal.] 

 (h) When granting a waiver, the department will specify the one-year period for 

which the waiver will apply. A waiver will expire at the end of the period specified by the 

department unless the insurer requests [one year after the date the department granted 

it if an insurer fails to timely request] a renewal under subsection (g) of this section and 

[or if] the department approves [denies] the insurer's request for renewal. 

 (i) If the status of a network utilized in any preferred provider benefit plan changes 

so that the health benefit plan no longer complies with the network adequacy 

requirements specified in §3.3704 of this title for a specific county [service area], the 

insurer must establish an [a local market] access plan within 30 days of the date on which 

the network becomes noncompliant and, within 90 days of the date on which the network 

becomes noncompliant, apply for a waiver in accordance with [pursuant to] subsection 

(a) of this section requesting that the department approve the continued use of the [local 

market] access plan.  
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  [(1) The local market access plan must contain all the information specified 

in subsection (j) of this section.] 

  [(2) The insurer must file the local market access plan with the department 

by email at: mcqa@tdi.texas.gov or through the National Association of Insurance 

Commissioner's System for Electronic Rate and Form Filing.] 

 [(j) A local market access plan required under subsection (i) of this section must 

specify for each service area that does not meet the network adequacy requirements:] 

  [(1) the geographic area within the service area in which a sufficient number 

of preferred providers are not available as specified in §3.3704 of this title, including a 

specification of the class of provider that is not sufficiently available;] 

  [(2) a map, with key and scale, that identifies the geographic areas within 

the service area in which the health care services, physicians, or providers are not 

available;] 

  [(3) the reason(s) that the preferred provider network does not meet the 

adequacy requirements specified in §3.3704 of this title;] 

  [(4) procedures that the insurer will utilize to assist insureds in obtaining 

medically necessary services when no preferred provider is reasonably available, including 

procedures to coordinate care to limit the likelihood of balance billing; and] 

  [(5) procedures detailing how out-of-network benefit claims will be handled 

when no preferred or otherwise contracted provider is available, including procedures for 

compliance with §3.3708 of this title (relating to Payment of Certain Basic Benefit Claims 

and Related Disclosures) and §3.3725 of this title (relating to Payment of Certain Out-of-

Network Claims).] 

 (j) [(k)] An insurer must establish and implement documented procedures, as 

specified in this subsection, for use in all service areas for which an [a local market] access 
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plan is submitted, as required by subsections (c), (i), or (m) of this section. These 

procedures must be made available to the department upon request. When a preferred 

provider is not available within the network adequacy standards under §3.3704(f) of this 

title (relating to Freedom of Choice; Availability of Preferred Providers) to provide a 

medically necessary covered service, the insurer must use a documented procedure to: 

  [(1) The insurer must utilize a documented procedure to:] 

  (1) [(A)] identify requests for preauthorization of services for insureds that 

are likely to require the rendition of services by physicians or providers that do not have 

a contract with the insurer; 

  (2) upon request by an insured or an individual acting on behalf of an 

insured, and within the time appropriate to the circumstances relating to the delivery of 

the services and the condition of the patient but in no event to exceed five business days, 

approve a network gap exception and facilitate access to care by recommending at least 

one physician or provider that: 

   (A) has expertise in the necessary specialty;  

   (B) is reasonably available considering the medical condition and 

location of the insured; and  

   (C) the insured may choose to use without being liable for any 

amount charged by the physician or provider that exceeds the insured's cost-sharing 

responsibilities under the preferred provider benefit level; 

  (3) [(B)] furnish to insureds, prior to the services being rendered, an 

explanation of their rights, consistent with §3.3708(b)(1)(B) of this title (relating to 

Payment of Certain Out-of-Network Claims); [estimate of the amount the insurer will pay 

the physician or provider; and] 
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  (4) [(C)] except when a provider is prohibited from balance billing, as 

specified in §3.3708(a)(1) - (4) of this title [in the case of an exclusive provider benefit 

plan], notify insureds that they may be liable for any amounts charged by the physician 

or provider that are more than the insurer's reimbursement rate, unless the insured uses 

a provider recommended by the insurer [not paid in full by the insurer]. 

  [(2) The insurer must utilize a documented procedure to:] 

  (5) [(A)] identify claims filed by nonpreferred providers in instances in which 

no preferred provider was [reasonably] available to the insured; and 

  (6) [(B)] make initial and, if required, subsequent payment of the claims in 

the manner required by this subchapter. 

 (k) For the purposes of paragraph (j)(2) of this section, a network gap exception 

means an insurer's approval for an insured to receive care from a nonpreferred provider 

under the preferred provider benefit level because access to care through a preferred 

provider is not available within network adequacy standards. When facilitating care as 

required under paragraph (j)(2) of this section, a recommended physician or provider is 

reasonably available if they are: 

  (1) a nonpreferred provider within the network adequacy standards in 

§3.3704(f) of this title; or 

  (2) a preferred or nonpreferred provider outside of the network adequacy 

standards in §3.3704(f) of this title, only if the distance to reach the recommended 

physician or provider is not more than 15% farther than the distance to reach the nearest 

available physician or provider. 

 (l) An [A local market] access plan may include a process for negotiating with a 

nonpreferred provider prior to services being rendered, when feasible. 
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 (m) As a contingency, and to protect insureds from any unforeseen circumstance 

in which an insured is unable to reasonably access covered health care services within the 

network adequacy standards provided in §3.3704 of this title, an insurer must submit an 

access plan that applies broadly to all counties within the service area and all types of 

physicians and providers, and includes the information specified in §3.3712(c)(2)(E)(iii) of 

this title. 

 [(m) An insurer must submit a local market access plan established pursuant to this 

section as a part of the annual report on network adequacy required under §3.3709 of this 

title (relating to Annual Network Adequacy Report).] 

 [(n) An insurer that is granted a waiver under this section concerning network 

adequacy requirements for hospital based services is required to comply with §3.3705(p) 

of this title (relating to Nature of Communications with Insureds; Readability, Mandatory 

Disclosure Requirements, and Plan Designations). The insurer is required to designate 

such plan as having a "Limited Hospital Care Network".] 

 

§3.3708. Payment of Certain Out-of-Network [Basic Benefit] Claims [and Related 

Disclosures]. 

 (a) For an out-of-network claim for which the insured is protected from balance 

billing under Insurance Code Chapter 1301, concerning Preferred Provider Benefit Plans, 

or when no preferred provider is reasonably available, an insurer must pay the claim at 

the preferred level of coverage, including with respect to any applicable copay, 

coinsurance, deductible, or maximum out-of-pocket amount. The insurer must pay the 

claim according to the following payment standards: 
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  (1) for emergency care and post-emergency stabilization care, the 

applicable payment standards are under §1301.0053, concerning Exclusive Provider 

Benefit Plans: Emergency Care; and §1301.155, concerning Emergency Care; 

  (2) for certain care provided in a health care facility, the applicable payment 

standards are under §1301.164, concerning Out-of-Network Facility-Based Providers;  

  (3) for certain diagnostic imaging or laboratory services performed in 

connection with care provided by a preferred provider, the applicable payment standards 

are under §1301.165, concerning Out-of-Network Diagnostic Imaging Provider or 

Laboratory Service Provider;  

  (4) until August 31, 2025, for certain services and transports provided by an 

emergency medical services provider, other than air ambulance, the applicable payment 

standards are under §1301.166, concerning Out-of-Network Emergency Medical Services 

Provider; and 

  (5) for services provided by a nonpreferred provider when a preferred 

provider is not available within the network adequacy standards established in §3.3704(f) 

of this title (relating to Freedom of Choice; Availability of Preferred Providers), the 

applicable payment standards are under Insurance Code §1301.005, concerning 

Availability of Preferred Providers; Service Area Limitations, and Insurance Code 

§1301.0052, concerning Exclusive Provider Benefit Plans: Referrals for Medically Necessary 

Services.  

 [(a) An insurer must comply with the requirements of subsections (b) and (c) of this 

section when a preferred provider is not reasonably available to an insured and services 

are instead rendered by a nonpreferred provider, including circumstances:] 

  [(1) requiring emergency care;] 
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  [(2) when no preferred provider is reasonably available within the 

designated service area for which the policy was issued; and] 

  [(3) when a nonpreferred provider's services were pre-approved or 

preauthorized based upon the unavailability of a preferred provider.] 

 (b) If medically necessary covered services are not available through a preferred 

provider within the network adequacy standards under §3.3704(f) of this title (relating to 

Network Requirements) and the services are not subject to subsection (a)(1) - (4) of this 

section, the insurer must: 

  (1) for a preferred or exclusive provider benefit plan: 

   (A) facilitate the insured's access to care consistent with the access 

plan and documented plan procedures specified in §3.3707(j) of this title (relating to 

Waiver Due to Failure to Contract in Local Markets); and 

   (B) inform the insured that: 

    (i) the out-of-network care the insured receives for the 

identified services will be covered under the preferred level of coverage with respect to 

any applicable cost-sharing and will not be subject to any service area limitation; 

    (ii) the insured can choose to use a physician or provider 

recommended by the insurer without being responsible for an amount in excess of the 

cost sharing under the plan, or an alternative nonpreferred provider chosen by the 

insured, with the understanding that the insured will be responsible for any balance bill 

amount the alternative nonpreferred provider may charge in excess of the insurer's 

reimbursement rate; and 

    (iii) the amount the insurer will reimburse for the anticipated 

services. 

  (2) for an exclusive provider plan: 
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   (A) process a referral to a nonpreferred provider within the time 

appropriate to the circumstances relating to the delivery of the services and the condition 

of the patient, but in no event to exceed five business days after receipt of reasonably 

requested documentation; and 

   (B) provide for a review by a physician or provider with expertise in 

the same specialty as or a specialty similar to the type of physician or provider to whom 

a referral is requested under subparagraph (A) of this paragraph before the insurer may 

deny the referral;  

 [(b) When services are rendered to an insured by a nonpreferred provider because 

no preferred provider is reasonably available to the insured under subsection (a) of this 

section, the insurer must:] 

  [(1) pay the claim, at a minimum, at the usual or customary charge for the 

service, less any patient coinsurance, copayment, or deductible responsibility under the 

plan;] 

  [(2) pay the claim at the preferred benefit coinsurance level; and] 

  [(3) in addition to any amounts that would have been credited had the 

provider been a preferred provider, credit any out-of-pocket amounts shown by the 

insured to have been actually paid to the nonpreferred provider for charges for covered 

services that were above and beyond the allowed amount toward the insured's deductible 

and annual out-of-pocket maximum applicable to in-network services.] 

 (c) Reimbursements of all nonpreferred providers for services that are covered 

under the health insurance policy are required to be calculated pursuant to an appropriate 

methodology that: 

  [(1) if based upon usual, reasonable, or customary charges, is based on 

generally accepted industry standards and practices for determining the customary billed 
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charge for a service and that fairly and accurately reflects market rates, including 

geographic differences in costs;] 

  (1) [(2)] if based on claims data, is based upon sufficient data to constitute 

a representative and statistically valid sample; 

  (2) [(3)] is updated no less than once per year; 

  (3) [(4)] does not use data that is more than three years old; and 

  (4) [(5)] is consistent with nationally recognized and generally accepted 

bundling edits and logic. 

 (d) Except for an exclusive provider benefit plan, an [An] insurer is required to pay 

all covered out-of-network [basic] benefits for services obtained from health care 

providers or physicians at least at the plan's out-of-network [basic] benefit level of 

coverage, regardless of whether the service is provided within the designated service area 

for the plan. Provision of services by health care providers or physicians outside the 

designated service area for the plan must [shall] not be a basis for denial of a claim. 

 (e) Consistent with Insurance Code §1301.140, concerning Out-of-Pocket Expense 

Credit, an insurer must establish a procedure by which an insured may: 

  (1) identify the average discounted rate paid by the insurer to a given type 

of preferred provider for a covered service or supply; 

  (2) obtain a covered service or supply from a nonpreferred provider; and 

  (3) claim a credit, under the preferred level of coverage, toward the insured's 

deductible and annual maximum out-of-pocket amount, for the amount paid by the 

insured to the nonpreferred provider, if: 

   (A) the amount the insured paid to the nonpreferred provider is less 

than the insurer's average discounted rate; 

   (B) the insurer has not paid a claim for the service or supply; and 
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   (C) the insured submits the documentation identified by the insurer, 

according to the process set forth on the insurer's website and in the insured's certificate 

of insurance. 

 [(e) When services are rendered to an insured by a nonpreferred hospital-based 

physician in an in-network hospital and the difference between the allowed amount and 

the billed charge is at least $500, the insurer must include a notice on the applicable 

explanation of benefits that the insured may have the right to request mediation of the 

claim of an uncontracted facility-based provider under Insurance Code Chapter 1467 and 

may obtain more information at www.tdi.texas.gov/consumer/cpmmediation.html. An 

insurer is not in violation of this subsection if it provides the required notice in connection 

with claims that are not eligible for mediation. In this paragraph, "facility-based physician" 

has the meaning given to it by §21.5003(6) of this title (relating to Definitions).] 

 (f) An insurer must cover a clinician-administered drug under the preferred level of 

coverage if it meets the criteria under Insurance Code §1369.764, concerning Certain 

Limitations on Coverage of Clinician-Administered Drugs Prohibited, even if it is 

dispensed by a nonpreferred provider.  

 [(f) This section does not apply to an exclusive provider benefit plan.] 

 

§3.3709. Annual Network Adequacy Report. 

 (a) Network adequacy report required. On [An insurer must file a network adequacy 

report with the department on] or before April 1 of each year and prior to marketing any 

plan in a new service area, an insurer must submit a network adequacy report for each 

network to be used with a preferred or exclusive provider benefit plan. The network 

adequacy report must be submitted to the department using SERFF or another electronic 

method that is acceptable to the department. 
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 (b) General content of report. The report required in subsection (a) of this section 

must specify: 

  (1) the insurer's name, National Association of Insurance Commissioners 

number, network name, and network ID; 

  (2) the network configuration information specified in §3.3712 of this title 

(relating to Network Configuration Filings); 

  [(1) the trade name of each preferred provider benefit plan in which insureds 

currently participate]; 

  [(2) the applicable service area of each plan; and] 

  (3) whether the preferred provider service delivery network supporting each 

plan is adequate under the standards in §3.3704 of this title (relating to Freedom of 

Choice; Availability of Preferred Providers); and 

  (4) if applicable, the waiver request and access plan information as specified 

in §3.3707 of this title (relating to Waiver Due to Failure to Contract in Local Markets). 

 (c) Additional content applicable only to annual reports. As part of the annual 

report on network adequacy, each insurer must provide additional demographic data as 

specified in paragraphs (1) - (7) [(6)] of this subsection for the previous calendar year. The 

data must be reported on the basis of each of the geographic regions specified in §3.3711 

of this title (relating to Geographic Regions). If none of the insurer's preferred provider 

benefit plans includes a service area that is located within a particular geographic region, 

the insurer must specify in the report that there is no applicable data for that region. The 

report must include the number of: 

  (1) insureds served by the network in the most recent calendar year and the 

number of insureds projected to be served by the network in the upcoming calendar year;  

  (2) total complaints; 
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  [(1) claims for out-of-network benefits, excluding claims paid at the 

preferred benefit coinsurance level;] 

  [(2) claims for out-of-network benefits that were paid at the preferred 

benefit coinsurance level;] 

  (3) complaints by nonpreferred providers; 

  (4) complaints by insureds relating to the dollar amount of the insurer's 

payment for out-of-network [basic] benefits or concerning balance billing; 

  (5) complaints [by insureds] relating to the availability of preferred 

providers; [and] 

  (6) complaints [by insureds] relating to the accuracy of preferred provider 

listings; and [.] 

  (7) actuarial data on the current and projected utilization of each type of 

physician or provider within each region, including:  

   (A) the current and projected number of preferred providers of each 

specialty type; 

   (B) claims data for the most recent calendar year, including: 

    (i) the number of preferred provider claims; 

    (ii) the number of claims for out-of-network benefits, 

excluding claims paid at the preferred benefit coinsurance level; 

    (iii) the number of claims for out-of-network benefits that 

were paid at the preferred benefit coinsurance level; 

    (iv) the number of unique enrollees with one or more claims; 

and 

    (v) the number of unique providers with one or more claims. 
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 (d) Filing the report. The annual report required under this section must be 

submitted electronically in SERFF or another electronic method that is [in a format] 

acceptable to the department using the annual network adequacy report form available 

at www.tdi.texas.gov. [Acceptable formats include Microsoft Word and Excel documents. 

The report must be submitted to the following email address: LifeHealth@tdi.texas.gov.] 

 (e) Exceptions. This section does not apply to a preferred or exclusive provider 

benefit plan written by an insurer for a contract with the Health and Human Services 

Commission to provide services under the Texas Children's Health Insurance Program 

(CHIP), Medicaid, or with the State Rural Health Care System. 

 

§3.3710. Failure to Provide an Adequate Network. 

 (a) If the commissioner determines, after notice and opportunity for hearing, that 

the insurer's network and any [local market] access plan supporting the network are 

inadequate to ensure that preferred provider benefits are reasonably available to all 

insureds or are inadequate to ensure that all medical and health care services and items 

covered under [pursuant to] the health insurance policy are provided in a manner 

ensuring availability of and accessibility to adequate personnel, specialty care, and 

facilities, the commissioner may order one or more [of the following] sanctions under 

[pursuant to] the authority of the commissioner in Insurance Code Chapters 82, 

concerning Sanctions, and 83, concerning Emergency Cease and Desist Orders, including 

[to issue cease and desist orders]: 

  (1) reduction of a service area; 

  (2) cessation of marketing in parts of the state; and [and/or] 

  (3) cessation of marketing entirely and withdrawal from the preferred 

provider benefit plan market. 
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 (b) This section does not affect the authority of the commissioner to order any 

other appropriate corrective action, sanction, or penalty under [pursuant to] the authority 

of the commissioner in the Insurance Code in addition to or in lieu of the sanctions 

specified in subsection (a) of this section. 

 

§3.3711. Geographic Regions. 

 For the purposes of this subchapter, the [The] 11 Texas geographic regions that an 

insurer is required to use for reporting data under §3.3709 of this title (relating to Annual 

Network Adequacy Report [permitted to use for purposes of defining a smaller than 

statewide service area as described in §3.3704(g)(1) of this subchapter (relating to 

Freedom of Choice; Availability of Preferred Providers)] are as follows:  

  (1) Region 1--Panhandle, including Amarillo and Lubbock, composed 

[comprised] of the following counties: Armstrong, Bailey, Briscoe, Carson, Castro, 

Childress, Cochran, Collingsworth, Crosby, Dallam, Deaf Smith, Dickens, Donley, Floyd, 

Garza, Gray, Hale, Hall, Hansford, Hartley, Hemphill, Hockley, Hutchinson, King, Lamb, 

Lipscomb, Lubbock, Lynn, Moore, Motley, Ochiltree, Oldham, Parmer, Potter, Randall, 

Roberts, Sherman, Swisher, Terry, Wheeler, and Yoakum; [ZIP Coded areas: 79001, 79002, 

79003, 79005, 79007, 79008, 79009, 79010, 79011, 79012, 79013, 79014, 79015, 79016, 

79018, 79019, 79021, 79022, 79024, 79025, 79027, 79029, 79031, 79032, 79033, 79034, 

79035, 79036, 79039, 79040, 79041, 79042, 79043, 79044, 79045, 79046, 79051, 79052, 

79053, 79054, 79056, 79057, 79058, 79059, 79061, 79062, 79063, 79064, 79065, 79066, 

79068, 79070, 79072, 79073, 79077, 79078, 79079, 79080, 79081, 79082, 79083, 79084, 

79085, 79086, 79087, 79088, 79091, 79092, 79093, 79094, 79095, 79096, 79097, 79098, 

79101, 79102, 79103, 79104, 79105, 79106, 79107, 79108, 79109, 79110, 79111, 79114, 

79116, 79117, 79118, 79119, 79120, 79121, 79124, 79159, 79166, 79168, 79172, 79174, 
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79178, 79185, 79187, 79189, 79201, 79220, 79221, 79226, 79229, 79230, 79231, 79233, 

79234, 79235, 79236, 79237, 79239, 79240, 79241, 79243, 79244, 79245, 79250, 79251, 

79255, 79256, 79257, 79258, 79259, 79261, 79311, 79312, 79313, 79314, 79316, 79320, 

79322, 79323, 79324, 79325, 79326, 79329, 79330, 79336, 79338, 79339, 79343, 79344, 

79345, 79346, 79347, 79350, 79351, 79353, 79355, 79356, 79357, 79358, 79363, 79364, 

79366, 79367, 79369, 79370, 79371, 79372, 79373, 79376, 79378, 79379, 79380, 79381, 

79382, 79383, 79401, 79402, 79403, 79404, 79405, 79406, 79407, 79408, 79409, 79410, 

79411, 79412, 79413, 79414, 79415, 79416, 79423, 79424, 79430, 79452, 79453, 79457, 

79464, 79490, 79491, 79493, and 79499;]  

  (2) Region 2--Northwest Texas, including Wichita Falls and Abilene, 

composed [comprised] of the following counties: Archer, Baylor, Brown, Callahan, Clay, 

Coleman, Comanche, Cottle, Eastland, Fisher, Foard, Hardeman, Haskell, Jack, Jones, Kent, 

Knox, Mitchell, Montague, Nolan, Runnels, Scurry, Shackelford, Stephens, Stonewall, 

Taylor, Throckmorton, Wichita, Wilbarger, and Young; [ZIP Coded areas: 76228, 76230, 

76239, 76251, 76255, 76261, 76265, 76270, 76301, 76302, 76305, 76306, 76307, 76308, 

76309, 76310, 76311, 76351, 76352, 76354, 76357, 76360, 76363, 76364, 76365, 76366, 

76367, 76369, 76370, 76371, 76372, 76373, 76374, 76377, 76379, 76380, 76384, 76385, 

76388, 76389, 76424, 76427, 76429, 76430, 76432, 76435, 76437, 76442, 76443, 76444, 

76445, 76448, 76450, 76452, 76454, 76455, 76458, 76459, 76460, 76464, 76466, 76468, 

76469, 76470, 76471, 76474, 76481, 76483, 76486, 76491, 76801, 76802, 76803, 76804, 

76821, 76823, 76827, 76828, 76834, 76845, 76857, 76861, 76865, 76873, 76875, 76878, 

76882, 76884, 76888, 76890, 79223, 79225, 79227, 79247, 79248, 79252, 79501, 79502, 

79503, 79504, 79505, 79506, 79508, 79510, 79512, 79516, 79517, 79518, 79519, 79520, 

79521, 79525, 79526, 79527, 79528, 79529, 79530, 79532, 79533, 79534, 79535, 79536, 

79537, 79538, 79539, 79540, 79541, 79543, 79544, 79545, 79546, 79547, 79548, 79549, 
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79550, 79553, 79556, 79560, 79561, 79562, 79563, 79565, 79566, 79567, 79601, 79602, 

79603, 79604, 79605, 79606, 79607, 79608, 79697, 79698, and 79699;]  

  (3) Region 3--Metroplex, including Fort Worth and Dallas, composed 

[comprised] of the following counties: Collin, Cooke, Dallas, Denton, Ellis, Erath, Fannin, 

Grayson, Hood, Hunt, Johnson, Kaufman, Navarro, Palo Pinto, Parker, Rockwall, Somervell, 

Tarrant, and Wise; [ZIP Coded areas: 75001, 75002, 75006, 75007, 75009, 75010, 75011, 

75013, 75014, 75015, 75016, 75017, 75019, 75020, 75021, 75022, 75023, 75024, 75025, 

75026, 75027, 75028, 75029, 75030, 75032, 75034, 75035, 75037, 75038, 75039, 75040, 

75041, 75042, 75043, 75044, 75045, 75046, 75047, 75048, 75049, 75050, 75051, 75052, 

75053, 75054, 75056, 75057, 75058, 75060, 75061, 75062, 75063, 75065, 75067, 75068, 

75069, 75070, 75071, 75074, 75075, 75076, 75077, 75078, 75080, 75081, 75082, 75083, 

75085, 75086, 75087, 75088, 75089, 75090, 75091, 75092, 75093, 75094, 75097, 75098, 

75099, 75101, 75102, 75104, 75105, 75106, 75109, 75110, 75114, 75115, 75116, 75118, 

75119, 75120, 75121, 75123, 75125, 75126, 75132, 75134, 75135, 75137, 75138, 75141, 

75142, 75143, 75144, 75146, 75147, 75149, 75150, 75151, 75152, 75153, 75154, 75155, 

75157, 75158, 75159, 75160, 75161, 75164, 75165, 75166, 75167, 75168, 75172, 75173, 

75180, 75181, 75182, 75185, 75187, 75189, 75201, 75202, 75203, 75204, 75205, 75206, 

75207, 75208, 75209, 75210, 75211, 75212, 75214, 75215, 75216, 75217, 75218, 75219, 

75220, 75221, 75222, 75223, 75224, 75225, 75226, 75227, 75228, 75229, 75230, 75231, 

75232, 75233, 75234, 75235, 75236, 75237, 75238, 75240, 75241, 75242, 75243, 75244, 

75245, 75246, 75247, 75248, 75249, 75250, 75251, 75252, 75253, 75254, 75258, 75260, 

75261, 75262, 75263, 75264, 75265, 75266, 75267, 75270, 75275, 75277, 75283, 75284, 

75285, 75286, 75287, 75301, 75303, 75310, 75312, 75313, 75315, 75320, 75323, 75326, 

75334, 75336, 75339, 75340, 75342, 75343, 75344, 75353, 75354, 75355, 75356, 75357, 

75358, 75359, 75360, 75363, 75364, 75367, 75368, 75370, 75371, 75372, 75373, 75374, 
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75376, 75378, 75379, 75380, 75381, 75382, 75386, 75387, 75388, 75389, 75390, 75391, 

75392, 75393, 75394, 75395, 75396, 75397, 75398, 75401, 75402, 75403, 75404, 75407, 

75409, 75413, 75414, 75418, 75422, 75423, 75424, 75428, 75429, 75438, 75439, 75442, 

75443, 75446, 75447, 75449, 75452, 75453, 75454, 75458, 75459, 75474, 75475, 75476, 

75479, 75485, 75488, 75489, 75490, 75491, 75492, 75495, 75496, 76001, 76002, 76003, 

76004, 76005, 76006, 76007, 76008, 76009, 76010, 76011, 76012, 76013, 76014, 76015, 

76016, 76017, 76018, 76019, 76020, 76021, 76022, 76023, 76028, 76031, 76033, 76034, 

76035, 76036, 76039, 76040, 76041, 76043, 76044, 76048, 76049, 76050, 76051, 76052, 

76053, 76054, 76058, 76059, 76060, 76061, 76063, 76064, 76065, 76066, 76067, 76068, 

76070, 76071, 76073, 76077, 76078, 76082, 76084, 76085, 76086, 76087, 76088, 76092, 

76093, 76094, 76095, 76096, 76097, 76098, 76099, 76101, 76102, 76103, 76104, 76105, 

76106, 76107, 76108, 76109, 76110, 76111, 76112, 76113, 76114, 76115, 76116, 76117, 

76118, 76119, 76120, 76121, 76122, 76123, 76124, 76126, 76127, 76129, 76130, 76131, 

76132, 76133, 76134, 76135, 76136, 76137, 76140, 76147, 76148, 76150, 76155, 76161, 

76162, 76163, 76164, 76166, 76177, 76179, 76180, 76181, 76182, 76185, 76191, 76192, 

76193, 76195, 76196, 76197, 76198, 76199, 76201, 76202, 76203, 76204, 76205, 76206, 

76207, 76208, 76209, 76210, 76225, 76226, 76227, 76233, 76234, 76238, 76240, 76241, 

76244, 76245, 76246, 76247, 76248, 76249, 76250, 76252, 76253, 76258, 76259, 76262, 

76263, 76264, 76266, 76267, 76268, 76271, 76272, 76273, 76299, 76401, 76402, 76426, 

76431, 76433, 76439, 76446, 76449, 76453, 76461, 76462, 76463, 76465, 76467, 76472, 

76475, 76476, 76484, 76485, 76487, 76490, 76623, 76626, 76639, 76641, 76651, 76670, 

76679, and 76681;]  

  (4) Region 4--Northeast Texas, including Tyler, composed [comprised] of 

the following counties: Anderson, Bowie, Camp, Cass, Cherokee, Delta, Franklin, Gregg, 

Harrison, Henderson, Hopkins, Lamar, Marion, Morris, Panola, Rains, Red River, Rusk, 
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Smith, Titus, Upshur, Van Zandt, and Wood; [ZIP Coded areas: 75103, 75117, 75124, 75127, 

75140, 75148, 75156, 75163, 75169, 75410, 75411, 75412, 75415, 75416, 75417, 75420, 

75421, 75425, 75426, 75431, 75432, 75433, 75434, 75435, 75436, 75437, 75440, 75441, 

75444, 75448, 75450, 75451, 75455, 75456, 75457, 75460, 75461, 75462, 75468, 75469, 

75470, 75471, 75472, 75473, 75477, 75478, 75480, 75481, 75482, 75483, 75486, 75487, 

75493, 75494, 75497, 75501, 75503, 75504, 75505, 75507, 75550, 75551, 75554, 75555, 

75556, 75558, 75559, 75560, 75561, 75562, 75563, 75564, 75565, 75566, 75567, 75568, 

75569, 75570, 75571, 75572, 75573, 75574, 75599, 75601, 75602, 75603, 75604, 75605, 

75606, 75607, 75608, 75615, 75630, 75631, 75633, 75636, 75637, 75638, 75639, 75640, 

75641, 75642, 75643, 75644, 75645, 75647, 75650, 75651, 75652, 75653, 75654, 75656, 

75657, 75658, 75659, 75660, 75661, 75662, 75663, 75666, 75667, 75668, 75669, 75670, 

75671, 75672, 75680, 75681, 75682, 75683, 75684, 75685, 75686, 75687, 75688, 75689, 

75691, 75692, 75693, 75694, 75701, 75702, 75703, 75704, 75705, 75706, 75707, 75708, 

75709, 75710, 75711, 75712, 75713, 75750, 75751, 75752, 75754, 75755, 75756, 75757, 

75758, 75759, 75762, 75763, 75764, 75765, 75766, 75770, 75771, 75772, 75773, 75778, 

75779, 75780, 75782, 75783, 75784, 75785, 75789, 75790, 75791, 75792, 75797, 75798, 

75799, 75801, 75802, 75803, 75832, 75839, 75853, 75861, 75880, 75882, 75884, 75886, 

75925, and 75976;]  

  (5) Region 5--Southeast Texas, including Beaumont, composed [comprised] 

of the following counties: Angelina, Hardin, Houston, Jasper, Jefferson, Nacogdoches, 

Newton, Orange, Polk, Sabine, San Augustine, San Jacinto, Shelby, Trinity, and Tyler; [ZIP 

Coded areas: 75760, 75788, 75834, 75835, 75844, 75845, 75847, 75849, 75851, 75856, 

75858, 75862, 75865, 75901, 75902, 75903, 75904, 75915, 75926, 75928, 75929, 75930, 

75931, 75932, 75933, 75934, 75935, 75936, 75937, 75938, 75939, 75941, 75942, 75943, 

75944, 75946, 75948, 75949, 75951, 75954, 75956, 75958, 75959, 75960, 75961, 75962, 
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75963, 75964, 75965, 75966, 75968, 75969, 75972, 75973, 75974, 75975, 75977, 75978, 

75979, 75980, 75990, 77326, 77331, 77332, 77335, 77350, 77351, 77359, 77360, 77364, 

77371, 77374, 77376, 77399, 77519, 77585, 77611, 77612, 77613, 77614, 77615, 77616, 

77619, 77622, 77624, 77625, 77626, 77627, 77629, 77630, 77631, 77632, 77639, 77640, 

77641, 77642, 77643, 77651, 77655, 77656, 77657, 77659, 77660, 77662, 77663, 77664, 

77670, 77701, 77702, 77703, 77704, 77705, 77706, 77707, 77708, 77709, 77710, 77713, 

77720, 77725, and 77726;]  

  (6) Region 6--Gulf Coast, including Houston and Huntsville, composed 

[comprised] of the following counties: Austin, Brazoria, Chambers, Colorado, Fort Bend, 

Galveston, Harris, Liberty, Matagorda, Montgomery, Walker, Waller, and Wharton; [ZIP 

Coded areas: 77001, 77002, 77003, 77004, 77005, 77006, 77007, 77008, 77009, 77010, 

77011, 77012, 77013, 77014, 77015, 77016, 77017, 77018, 77019, 77020, 77021, 77022, 

77023, 77024, 77025, 77026, 77027, 77028, 77029, 77030, 77031, 77032, 77033, 77034, 

77035, 77036, 77037, 77038, 77039, 77040, 77041, 77042, 77043, 77044, 77045, 77046, 

77047, 77048, 77049, 77050, 77051, 77052, 77053, 77054, 77055, 77056, 77057, 77058, 

77059, 77060, 77061, 77062, 77063, 77064, 77065, 77066, 77067, 77068, 77069, 77070, 

77071, 77072, 77073, 77074, 77075, 77076, 77077, 77078, 77079, 77080, 77081, 77082, 

77083, 77084, 77085, 77086, 77087, 77088, 77089, 77090, 77091, 77092, 77093, 77094, 

77095, 77096, 77097, 77098, 77099, 77201, 77202, 77203, 77204, 77205, 77206, 77207, 

77208, 77209, 77210, 77212, 77213, 77215, 77216, 77217, 77218, 77219, 77220, 77221, 

77222, 77223, 77224, 77225, 77226, 77227, 77228, 77229, 77230, 77231, 77233, 77234, 

77235, 77236, 77237, 77238, 77240, 77241, 77242, 77243, 77244, 77245, 77246, 77247, 

77248, 77249, 77250, 77251, 77252, 77253, 77254, 77255, 77256, 77257, 77258, 77259, 

77260, 77261, 77262, 77263, 77265, 77266, 77267, 77268, 77269, 77270, 77271, 77272, 

77273, 77274, 77275, 77276, 77277, 77278, 77279, 77280, 77282, 77284, 77285, 77286, 
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77287, 77288, 77289, 77290, 77291, 77292, 77293, 77294, 77296, 77297, 77298, 77299, 

77301, 77302, 77303, 77304, 77305, 77306, 77315, 77316, 77318, 77320, 77325, 77327, 

77328, 77333, 77334, 77336, 77337, 77338, 77339, 77340, 77341, 77342, 77343, 77344, 

77345, 77346, 77347, 77348, 77349, 77353, 77354, 77355, 77356, 77357, 77358, 77362, 

77365, 77367, 77368, 77369, 77372, 77373, 77375, 77377, 77378, 77379, 77380, 77381, 

77382, 77383, 77384, 77385, 77386, 77387, 77388, 77389, 77391, 77393, 77396, 77401, 

77402, 77404, 77406, 77410, 77411, 77412, 77413, 77414, 77415, 77417, 77418, 77419, 

77420, 77422, 77423, 77428, 77429, 77430, 77431, 77432, 77433, 77434, 77435, 77436, 

77437, 77440, 77441, 77442, 77443, 77444, 77445, 77446, 77447, 77448, 77449, 77450, 

77451, 77452, 77453, 77454, 77455, 77456, 77457, 77458, 77459, 77460, 77461, 77463, 

77464, 77465, 77466, 77467, 77468, 77469, 77470, 77471, 77473, 77474, 77475, 77476, 

77477, 77478, 77479, 77480, 77481, 77482, 77483, 77484, 77485, 77486, 77487, 77488, 

77489, 77491, 77492, 77493, 77494, 77496, 77497, 77501, 77502, 77503, 77504, 77505, 

77506, 77507, 77508, 77510, 77511, 77512, 77514, 77515, 77516, 77517, 77518, 77520, 

77521, 77522, 77530, 77531, 77532, 77533, 77534, 77535, 77536, 77538, 77539, 77541, 

77542, 77545, 77546, 77547, 77549, 77550, 77551, 77552, 77553, 77554, 77555, 77560, 

77561, 77562, 77563, 77564, 77565, 77566, 77568, 77571, 77572, 77573, 77574, 77575, 

77577, 77578, 77580, 77581, 77582, 77583, 77584, 77586, 77587, 77588, 77590, 77591, 

77592, 77597, 77598, 77617, 77623, 77650, 77661, 77665, 78931, 78933, 78934, 78935, 

78943, 78944, 78950, 78951, and 78962;]  

  (7) Region 7--Central Texas, including Austin and Waco, composed 

[comprised] of the following counties: Bastrop, Bell, Blanco, Bosque, Brazos, Burleson, 

Burnet, Caldwell, Coryell, Falls, Fayette, Freestone, Grimes, Hamilton, Hays, Hill, Lampasas, 

Lee, Leon, Limestone, Llano, Madison, McLennan, Milam, Mills, Robertson, San Saba, 

Travis, Washington, and Williamson; [ZIP Coded areas: 73301, 73344, 75831, 75833, 75838, 
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75840, 75846, 75848, 75850, 75852, 75855, 75859, 75860, 76055, 76436, 76457, 76501, 

76502, 76503, 76504, 76505, 76508, 76511, 76513, 76518, 76519, 76520, 76522, 76523, 

76524, 76525, 76526, 76527, 76528, 76530, 76531, 76533, 76534, 76537, 76538, 76539, 

76540, 76541, 76542, 76543, 76544, 76545, 76546, 76547, 76548, 76549, 76550, 76554, 

76556, 76557, 76558, 76559, 76561, 76564, 76565, 76566, 76567, 76569, 76570, 76571, 

76573, 76574, 76577, 76578, 76579, 76596, 76597, 76598, 76599, 76621, 76622, 76624, 

76627, 76628, 76629, 76630, 76631, 76632, 76633, 76634, 76635, 76636, 76637, 76638, 

76640, 76642, 76643, 76644, 76645, 76648, 76649, 76650, 76652, 76653, 76654, 76655, 

76656, 76657, 76660, 76661, 76664, 76665, 76666, 76667, 76671, 76673, 76676, 76678, 

76680, 76682, 76684, 76685, 76686, 76687, 76689, 76690, 76691, 76692, 76693, 76701, 

76702, 76703, 76704, 76705, 76706, 76707, 76708, 76710, 76711, 76712, 76714, 76715, 

76716, 76795, 76797, 76798, 76799, 76824, 76831, 76832, 76844, 76853, 76864, 76870, 

76871, 76877, 76880, 76885, 77363, 77426, 77801, 77802, 77803, 77805, 77806, 77807, 

77808, 77830, 77831, 77833, 77834, 77835, 77836, 77837, 77838, 77840, 77841, 77842, 

77843, 77844, 77845, 77850, 77852, 77853, 77855, 77856, 77857, 77859, 77861, 77862, 

77863, 77864, 77865, 77866, 77867, 77868, 77869, 77870, 77871, 77872, 77873, 77875, 

77876, 77878, 77879, 77880, 77881, 77882, 78602, 78605, 78606, 78607, 78608, 78609, 

78610, 78611, 78612, 78613, 78615, 78616, 78617, 78619, 78620, 78621, 78622, 78626, 

78627, 78628, 78630, 78633, 78634, 78635, 78636, 78639, 78640, 78641, 78642, 78643, 

78644, 78645, 78646, 78648, 78650, 78651, 78652, 78653, 78654, 78655, 78656, 78657, 

78659, 78660, 78661, 78662, 78663, 78664, 78665, 78666, 78667, 78669, 78672, 78673, 

78674, 78676, 78680, 78681, 78682, 78683, 78691, 78701, 78702, 78703, 78704, 78705, 

78708, 78709, 78710, 78711, 78712, 78713, 78714, 78715, 78716, 78717, 78718, 78719, 

78720, 78721, 78722, 78723, 78724, 78725, 78726, 78727, 78728, 78729, 78730, 78731, 

78732, 78733, 78734, 78735, 78736, 78737, 78738, 78739, 78741, 78742, 78744, 78745, 
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78746, 78747, 78748, 78749, 78750, 78751, 78752, 78753, 78754, 78755, 78756, 78757, 

78758, 78759, 78760, 78761, 78762, 78763, 78764, 78765, 78766, 78767, 78768, 78769, 

78772, 78773, 78774, 78778, 78779, 78780, 78781, 78783, 78785, 78786, 78788, 78789, 

78798, 78799, 78932, 78938, 78940, 78941, 78942, 78945, 78946, 78947, 78948, 78949, 

78952, 78953, 78954, 78956, 78957, 78960, 78961, and 78963;]  

  (8) Region 8--South Central Texas, including San Antonio, composed 

[comprised] of the following counties: Atascosa, Bandera, Bexar, Calhoun, Comal, DeWitt, 

Dimmit, Edwards, Frio, Gillespie, Goliad, Gonzales, Guadalupe, Jackson, Karnes, Kendall, 

Kerr, Kinney, La Salle, Lavaca, Maverick, Medina, Real, Uvalde, Val Verde, Victoria, Wilson, 

and Zavala; [ZIP Coded areas: 76883, 77901, 77902, 77903, 77904, 77905, 77951, 77954, 

77957, 77960, 77961, 77962, 77963, 77964, 77967, 77968, 77969, 77970, 77971, 77973, 

77974, 77975, 77976, 77977, 77978, 77979, 77982, 77983, 77984, 77986, 77987, 77988, 

77989, 77991, 77993, 77994, 77995, 78001, 78002, 78003, 78004, 78005, 78006, 78008, 

78009, 78010, 78011, 78012, 78013, 78014, 78015, 78016, 78017, 78019, 78021, 78023, 

78024, 78025, 78026, 78027, 78028, 78029, 78039, 78050, 78052, 78054, 78055, 78056, 

78057, 78058, 78059, 78061, 78062, 78063, 78064, 78065, 78066, 78069, 78070, 78073, 

78074, 78101, 78107, 78108, 78109, 78111, 78112, 78113, 78114, 78115, 78116, 78117, 

78118, 78119, 78121, 78122, 78123, 78124, 78130, 78131, 78132, 78133, 78135, 78140, 

78141, 78143, 78144, 78147, 78148, 78150, 78151, 78152, 78154, 78155, 78156, 78159, 

78160, 78161, 78163, 78164, 78201, 78202, 78203, 78204, 78205, 78206, 78207, 78208, 

78209, 78210, 78211, 78212, 78213, 78214, 78215, 78216, 78217, 78218, 78219, 78220, 

78221, 78222, 78223, 78224, 78225, 78226, 78227, 78228, 78229, 78230, 78231, 78232, 

78233, 78234, 78235, 78236, 78237, 78238, 78239, 78240, 78241, 78242, 78243, 78244, 

78245, 78246, 78247, 78248, 78249, 78250, 78251, 78252, 78253, 78254, 78255, 78256, 

78257, 78258, 78259, 78260, 78261, 78262, 78263, 78264, 78265, 78266, 78268, 78269, 
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78270, 78275, 78278, 78279, 78280, 78283, 78284, 78285, 78286, 78287, 78288, 78289, 

78291, 78292, 78293, 78294, 78295, 78296, 78297, 78298, 78299, 78604, 78614, 78618, 

78623, 78624, 78629, 78631, 78632, 78638, 78658, 78670, 78671, 78675, 78677, 78801, 

78802, 78827, 78828, 78829, 78830, 78832, 78833, 78834, 78836, 78837, 78838, 78839, 

78840, 78841, 78842, 78843, 78847, 78850, 78852, 78853, 78860, 78861, 78870, 78871, 

78872, 78873, 78877, 78879, 78880, 78881, 78883, 78884, 78885, 78886, and 78959;]  

  (9) Region 9--West Texas, including Midland, Odessa, and San Angelo 

composed [comprised] of the following counties: Andrews, Borden, Coke, Concho, Crane, 

Crockett, Dawson, Ector, Gaines, Glasscock, Howard, Irion, Kimble, Loving, Martin, Mason, 

McCulloch, Menard, Midland, Pecos, Reagan, Reeves, Schleicher, Sterling, Sutton, Terrell, 

Tom Green, Upton, Ward, and Winkler; [ZIP Coded areas: 76820, 76825, 76836, 76837, 

76841, 76842, 76848, 76849, 76852, 76854, 76855, 76856, 76858, 76859, 76862, 76866, 

76869, 76872, 76874, 76886, 76887, 76901, 76902, 76903, 76904, 76905, 76906, 76908, 

76909, 76930, 76932, 76933, 76934, 76935, 76936, 76937, 76939, 76940, 76941, 76943, 

76945, 76949, 76950, 76951, 76953, 76955, 76957, 76958, 78851, 79331, 79342, 79359, 

79360, 79377, 79511, 79701, 79702, 79703, 79704, 79705, 79706, 79707, 79708, 79710, 

79711, 79712, 79713, 79714, 79718, 79719, 79720, 79721, 79730, 79731, 79733, 79735, 

79738, 79739, 79740, 79741, 79742, 79743, 79744, 79745, 79748, 79749, 79752, 79754, 

79755, 79756, 79758, 79759, 79760, 79761, 79762, 79763, 79764, 79765, 79766, 79768, 

79769, 79770, 79772, 79776, 79777, 79778, 79780, 79781, 79782, 79783, 79785, 79786, 

79788, 79789, and 79848;]  

  (10) Region 10--Far West Texas, including El Paso, composed [comprised] 

of the following counties: Brewster, Culberson, El Paso, Hudspeth, Jeff Davis, and Presidio; 

[ZIP Coded areas: 79734, 79821, 79830, 79831, 79832, 79834, 79835, 79836, 79837, 79838, 

79839, 79842, 79843, 79845, 79846, 79847, 79849, 79851, 79852, 79853, 79854, 79855, 
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79901, 79902, 79903, 79904, 79905, 79906, 79907, 79908, 79910, 79911, 79912, 79913, 

79914, 79915, 79916, 79917, 79918, 79920, 79922, 79923, 79924, 79925, 79926, 79927, 

79928, 79929, 79930, 79931, 79932, 79934, 79935, 79936, 79937, 79938, 79940, 79941, 

79942, 79943, 79944, 79945, 79946, 79947, 79948, 79949, 79950, 79951, 79952, 79953, 

79954, 79955, 79958, 79960, 79961, 79968, 79976, 79978, 79980, 79990, 79995, 79996, 

79997, 79998, 79999, 88510, 88511, 88512, 88513, 88514, 88515, 88516, 88517, 88518, 

88519, 88520, 88521, 88523, 88524, 88525, 88526, 88527, 88528, 88529, 88530, 88531, 

88532, 88533, 88534, 88535, 88536, 88538, 88539, 88540, 88541, 88542, 88543, 88544, 

88545, 88546, 88547, 88548, 88549, 88550, 88553, 88554, 88555, 88556, 88557, 88558, 

88559, 88560, 88561, 88562, 88563, 88565, 88566, 88567, 88568, 88569, 88570, 88571, 

88572, 88573, 88574, 88575, 88576, 88577, 88578, 88579, 88580, 88581, 88582, 88583, 

88584, 88585, 88586, 88587, 88588, 88589, 88590, and 88595;] and  

  (11) Region 11--Rio Grande Valley, including Brownsville, Corpus Christi, 

and Laredo, composed [comprised] of the following counties: Aransas, Bee, Brooks, 

Cameron, Duval, Hidalgo, Jim Hogg, Jim Wells, Kenedy, Kleberg, Live Oak, McMullen, 

Nueces, Refugio, San Patricio, Starr, Webb, Willacy, and Zapata. [ZIP Coded areas: 77950, 

77990, 78007, 78022, 78040, 78041, 78042, 78043, 78044, 78045, 78046, 78049, 78060, 

78067, 78071, 78072, 78075, 78076, 78102, 78104, 78125, 78142, 78145, 78146, 78162, 

78330, 78332, 78333, 78335, 78336, 78338, 78339, 78340, 78341, 78342, 78343, 78344, 

78347, 78349, 78350, 78351, 78352, 78353, 78355, 78357, 78358, 78359, 78360, 78361, 

78362, 78363, 78364, 78368, 78369, 78370, 78371, 78372, 78373, 78374, 78375, 78376, 

78377, 78379, 78380, 78381, 78382, 78383, 78384, 78385, 78387, 78389, 78390, 78391, 

78393, 78401, 78402, 78403, 78404, 78405, 78406, 78407, 78408, 78409, 78410, 78411, 

78412, 78413, 78414, 78415, 78416, 78417, 78418, 78419, 78426, 78427, 78460, 78461, 

78463, 78465, 78466, 78467, 78468, 78469, 78470, 78471, 78472, 78473, 78474, 78475, 
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78476, 78477, 78478, 78480, 78501, 78502, 78503, 78504, 78505, 78516, 78520, 78521, 

78522, 78523, 78526, 78535, 78536, 78537, 78538, 78539, 78540, 78541, 78543, 78545, 

78547, 78548, 78549, 78550, 78551, 78552, 78553, 78557, 78558, 78559, 78560, 78561, 

78562, 78563, 78564, 78565, 78566, 78567, 78568, 78569, 78570, 78572, 78573, 78574, 

78575, 78576, 78577, 78578, 78579, 78580, 78582, 78583, 78584, 78585, 78586, 78588, 

78589, 78590, 78591, 78592, 78593, 78594, 78595, 78596, 78597, 78598, and 78599.] 

 

§3.3712. Network Configuration Filings. 

 (a) An insurer must submit network configuration information as specified in this 

section in connection with a request for a waiver under §3.3707 of this title (relating to 

Waiver Due to Failure to Contract in Local Markets), an annual network adequacy report 

required under §3.3709 of this title (relating to Annual Network Adequacy Report), or an 

application for a network modification under §3.3722 of this title (relating to Application 

for Preferred and Exclusive Provider Benefit Plan Approval; Qualifying Examination; 

Network Modifications). 

 (b) A network configuration filing must be submitted to the department using 

SERFF or another electronic method that is acceptable to the department. 

 (c) A network configuration filing must contain the following items. 

  (1) Provider listing data. The insurer must use the provider listings form 

available at www.tdi.texas.gov to provide a comprehensive searchable and sortable listing 

of physicians and health care providers in the plan's network that includes:  

   (A) information about the insurer, including the insurer's name, 

National Association of Insurance Commissioners number, network name, and network 

ID; 

   (B) information about each preferred provider, including: 
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    (i) the preferred provider's name, address of practice location, 

county, and telephone number; 

    (ii) the provider's national provider identifier (NPI) number and 

Texas license number; 

    (iii) the provider's specialty type or facility type, as applicable, 

using the categories specified in the form; and 

    (iv) whether the provider offers telehealth; and 

   (C) information about a preferred provider that is not a facility, 

including information on the preferred provider's facility privileges.  

  (2) Network compliance analysis. The insurer must use the network 

compliance and waiver request form available at www.tdi.texas.gov to provide a listing of 

each county in the insurer's service area and data regarding network compliance for each 

county, including: 

   (A) the number of each type of preferred provider in the plan's 

network, using the provider specialty types specified in the form;   

   (B) information indicating whether the network adequacy standards 

specified in §3.3704 of this title (relating to Freedom of Choice; Availability of Preferred 

Providers) are met with respect to each type of physician or provider, including specifying 

the nature of the deficiency (such as insufficient providers, insufficient choice, or deficient 

appointment wait times); 

   (C) if the network adequacy standards are not met for a given type 

of physician or provider, a waiver request and an access plan consistent with §3.3707 of 

this title (relating to Waiver Due to Failure to Contract in Local Markets), including an 

explanation of: 
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    (i) the reason the waiver is needed, including whether the 

waiver is needed because of an insufficient number of physicians or providers available 

within the network adequacy standards, or because of a failure to contract with available 

providers;  

    (ii) if the waiver is needed because of a failure to contract with 

available providers, each year for which the waiver has previously been approved, 

beginning with 2024; 

    (iii) the total number of currently practicing physicians or 

providers that are located within each county and the source of this information;  

    (iv) the access plan procedures the insurer will use to assist 

insureds in obtaining medically necessary services when no preferred provider is available 

within the network adequacy standards, including procedures to coordinate care to limit 

the likelihood of balance billing, consistent with the procedures established in §3.3707(j) 

of this title; and 

    (v) actions to eliminate network adequacy gaps and mitigate 

the need for future waivers. 

   (D) except for a network offered in connection with an exclusive 

provider benefit plan, an insurer must include a description of how the insurer provides 

access to different types of facilities, as required by Insurance Code §1301.0055(b)(6), 

concerning Network Adequacy Standards. 

  (3) Online provider listing. The insurer must include a link to the online 

provider listing made available to insureds and a pdf copy of the provider listing that is 

made available to insureds that request a nonelectronic version. 

  (4) Access plan for unforeseen network gaps. The insurer must include a 

copy of the access plan required in §3.3707(m) of this title, which applies to any 
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unforeseen circumstance in which an insured is unable to access covered health care 

services within the network adequacy standards provided in §3.3704 of this title.  

 (d) The information submitted as required under this section is considered public 

information under Government Code Chapter 552, concerning Public Information, and 

the insurer may not submit the provider listings form or network compliance and waiver 

request form in a manner that precludes the public release of the information. The 

department will use the data submitted under this section to publish network data 

consistent with Insurance Code §§1301.0055(a)(3), concerning Network Adequacy 

Standards, 1301.00565(g), concerning Public Hearing on Network Adequacy Standards 

Waivers, and 1301.009, concerning Annual Report.   

 

§3.3713. County Classifications for Maximum Time and Distance Standards. 

 (a) For the purposes of this subchapter and the maximum travel time and distance 

standards specified in Insurance Code §1301.00553(c), concerning Maximum Travel Time 

and Distance Standards by Preferred Provider Type, the following counties are classified 

as a large metro county: Bexar, Collin, Dallas, Harris, Tarrant, and Travis. 

 (b) For the purposes of this subchapter and the maximum travel time and distance 

standards specified in Insurance Code §1301.00553(d), the following counties are 

classified as a metro county: Angelina, Bastrop, Bell, Bowie, Brazoria, Brazos, Cameron, 

Comal, Denton, Ector, Ellis, El Paso, Fort Bend, Galveston, Grayson, Gregg, Guadalupe, 

Hays, Hidalgo, Hood, Hunt, Jefferson, Johnson, Kaufman, Lubbock, McLennan, Midland, 

Montgomery, Nueces, Orange, Parker, Potter, Randall, Rockwall, San Patricio, Smith, 

Taylor, Victoria, Waller, Webb, Wichita, and Williamson. 

 (c) For the purposes of this subchapter and the maximum travel time and distance 

standards specified in Insurance Code §1301.00553(e), the following counties are 
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classified as a micro county: Anderson, Aransas, Burnet, Caldwell, Camp, Chambers, 

Cherokee, Coryell, Hardin, Harrison, Henderson, Kendall, Kerr, Lamar, Liberty, Maverick, 

Medina, Nacogdoches, Navarro, Polk, Rains, Rusk, Starr, Titus, Tom Green, Upshur, Van 

Zandt, Walker, Washington, Wilson, Wise, and Wood. 

 (d) For the purposes of this subchapter and the maximum travel time and distance 

standards specified in Insurance Code §1301.00553(f), the following counties are classified 

as a rural county: Andrews, Atascosa, Austin, Bandera, Bee, Blanco, Bosque, Brown, 

Burleson, Calhoun, Callahan, Cass, Colorado, Comanche, Cooke, Dawson, Deaf Smith, 

Delta, DeWitt, Eastland, Erath, Falls, Fannin, Fayette, Franklin, Freestone, Frio, Gaines, 

Gillespie, Gonzales, Gray, Grimes, Hale, Hill, Hockley, Hopkins, Houston, Howard, 

Hutchinson, Jackson, Jasper, Jim Wells, Jones, Karnes, Kleberg, Lamb, Lampasas, Lavaca, 

Lee, Leon, Limestone, Live Oak, Llano, Madison, Marion, Matagorda, Milam, Montague, 

Moore, Morris, Newton, Nolan, Ochiltree, Palo Pinto, Panola, Parmer, Red River, 

Robertson, Sabine, San Augustine, San Jacinto, Scurry, Shelby, Somervell, Stephens, Terry, 

Trinity, Tyler, Uvalde, Val Verde, Ward, Wharton, Wilbarger, Willacy, Young, and Zapata. 

 (e) For the purposes of this subchapter and the maximum travel time and distance 

standards specified in Insurance Code §1301.00553(g), the following counties are 

classified as a county with extreme access considerations: Archer, Armstrong, Bailey, 

Baylor, Borden, Brewster, Briscoe, Brooks, Carson, Castro, Childress, Clay, Cochran, Coke, 

Coleman, Collingsworth, Concho, Cottle, Crane, Crockett, Crosby, Culberson, Dallam, 

Dickens, Dimmit, Donley, Duval, Edwards, Fisher, Floyd, Foard, Garza, Glasscock, Goliad, 

Hall, Hamilton, Hansford, Hardeman, Hartley, Haskell, Hemphill, Hudspeth, Irion, Jack, Jeff 

Davis, Jim Hogg, Kenedy, Kent, Kimble, King, Kinney, Knox, La Salle, Lipscomb, Loving, 

Lynn, McCulloch, McMullen, Martin, Mason, Menard, Mills, Mitchell, Motley, Oldham, 

Pecos, Presidio, Reagan, Real, Reeves, Refugio, Roberts, Runnels, San Saba, Schleicher, 
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Shackelford, Sherman, Sterling, Stonewall, Sutton, Swisher, Terrell, Throckmorton, Upton, 

Wheeler, Winkler, Yoakum, and Zavala. 

 

Subchapter X. Preferred and Exclusive Provider Plans 
Division 2. Application, Examination, and [Exclusive Provider Benefit] Plan 

Requirements 
28 TAC §§3.3720, 3.3722, and 3.3723 

 

STATUTORY AUTHORITY. TDI proposes amendments to §§3.3720, 3.3722, and 3.3723 

under Insurance Code §1301.007 and §36.001.  

 Insurance Code §1301.007 requires that the commissioner adopt rules necessary 

to implement Chapter 1301 and to ensure reasonable accessibility and availability of 

preferred provider services. 

 Insurance Code §36.001 provides that the commissioner may adopt any rules 

necessary and appropriate to implement the powers and duties of TDI under the 

Insurance Code and other laws of this state. 

 

CROSS-REFERENCE TO STATUTE.  The proposed amendments to §3.3722 implement 

Insurance Code Chapter 1301. 

 

TEXT.  

§3.3720. Preferred and Exclusive Provider Benefit Plan Requirements. 

 Sections 3.3721 [- 3.3723] of this title (relating to Preferred and Exclusive Provider 

Benefit Plan Network Approval Required), 3.3722 of this title (relating to Application for 

Preferred and Exclusive Provider Benefit Plan Approval; Qualifying Examination; Network 

Modifications), and 3.3723 of this title (relating to Examinations) [, Application for 
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Preferred and Exclusive Provider Benefit Plan Approval and Qualifying Examination, and 

Examinations)] apply to preferred and exclusive provider benefit plans offered pursuant 

to Insurance Code Chapter 1301, concerning Preferred Provider Benefit Plans, in 

commercial markets. Section 3.3724 [Sections 3.3274 - 3.3725] of this title (relating to 

Quality Improvement Program) applies [and Payment of Certain Out-of-Network Claims) 

apply] only to exclusive provider benefit plans offered under [pursuant to] Insurance Code 

Chapter 1301 in commercial markets.  

 

§3.3722. Application for Preferred and Exclusive Provider Benefit Plan Approval; 

Qualifying Examination; Network Modifications. 

 (a) Where to file application. An insurer that seeks to offer a preferred or exclusive 

provider benefit plan must file an application for approval with the Texas Department of 

Insurance as specified on the department's website and use the [. A] form titled 

Application for Approval of Provider Benefit Plan, which is available [on the department's 

website] at www.tdi.texas.gov/forms. [An insurer may use this form to prepare the 

application.] 

 (b) Filing requirements. 

  (1) An applicant must provide the department with a complete application 

that includes the elements in the order set forth in subsection (c) of this section. 

  (2) All pages must be clearly legible and numbered. 

  (3) If the application is revised or supplemented during the review process, 

the applicant must submit a transmittal letter describing the revision or supplement plus 

the specified revision or supplement. 

  (4) If a page is to be revised, the applicant must submit a complete new 

page [must be submitted] with the changed item or information clearly marked. 
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 (c) Contents of application. A complete application includes the elements specified 

in paragraphs (1) - (12) of this subsection. 

  (1) The applicant must provide a statement that the filing is: 

   (A) an application for approval; or 

   (B) a modification to an approved application. 

  (2) The applicant must provide organizational information for the applicant, 

including: 

   (A) the full name of the applicant; 

   (B) the applicant's Texas Department of Insurance license or 

certificate number; 

   (C) the applicant's home office address, including city, state, and ZIP 

code; and 

   (D) the applicant's telephone number. 

  (3) The applicant must provide the name and telephone number of an 

individual to be the contact person who will facilitate requests from the department 

regarding the application. 

  (4) The applicant must provide an attestation signed by the applicant's 

corporate president, corporate secretary, or the president's or secretary's authorized 

representative that: 

   (A) the person has read the application, is familiar with its contents, 

and asserts that all of the information submitted in the application, including the 

attachments, is true and complete; and 

   (B) the network, including any requested or granted waiver and any 

access plan as applicable, is adequate for the services to be provided under the preferred 

or exclusive provider benefit plan. 
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  (5) The applicant must provide a description and a map of the service area, 

with key and scale, identifying the county or counties [area] to be served [by geographic 

region(s), county(ies), or ZIP code(s)]. If the map is in color, the original and all copies must 

also be in color. 

  (6) The applicant must provide a list of all plan documents and each 

document's associated form filing ID number or the form number of each plan document 

that is pending the department's approval or review. 

  (7) The applicant must provide the form(s) of physician contract(s) and 

provider contract(s) that include the provisions required in §3.3703 of this title (relating to 

Contracting Requirements) or an attestation by the insurer's corporate president, 

corporate secretary, or the president's or secretary's authorized representative that the 

physician and provider contracts applicable to services provided under the preferred or 

exclusive provider benefit plan comply with the requirements of Insurance Code Chapter 

1301, concerning Preferred Provider Benefit Plans, and this subchapter. 

  (8) The applicant, if applying for approval of an exclusive provider benefit 

plan offered under [pursuant to] Insurance Code Chapter 1301 in commercial markets, 

must provide a description of the quality improvement program and work plan that 

includes a process for physician [medical peer] review required by Insurance Code 

§1301.0051, concerning Exclusive Provider Benefit Plans: Quality Improvement and 

Utilization Management, and that explains arrangements for sharing pertinent medical 

records between preferred providers and for ensuring the records' confidentiality. 

  (9) The applicant must provide network configuration information, as 

specified in §3.3712 of this title (relating to Network Configuration Filings). [including:] 
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   [(A) maps for each specialty demonstrating the location and 

distribution of the physician and provider network within the proposed service area by 

geographic region(s), county(ies) or ZIP code(s); and] 

   [(B) lists of:] 

    [(i) physicians and individual providers who are preferred 

providers, including license type and specialization and an indication of whether they are 

accepting new patients; and] 

    [(ii) institutional providers that are preferred providers.] 

   [(C) For each health care provider that is a facility included in the list 

under subparagraph (B) of this paragraph, the applicant must:] 

    [(i) create separate headings under the facility name for 

radiologists, anesthesiologists, pathologists, emergency department physicians, 

neonatologists, and assistant surgeons;] 

    [(ii) under each heading described by clause (i) of this 

subparagraph, list each preferred facility-based physician practicing in the specialty 

corresponding with that heading;] 

    [(iii) for the facility and each facility-based physician described 

by clause (ii) of this subparagraph, clearly indicate each health benefit plan issued by the 

insurer that may provide coverage for the services provided by that facility, physician, or 

facility-based physician group;]  

    [(iv) for each facility-based physician described by clause (ii) of 

this subparagraph, include the name, street address, telephone number, and any 

physician group in which the facility-based physician practices; and] 

    [(v) include the facility in a listing of all facilities and indicate:] 

     [(I) the name of the facility;] 
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     [(II) the municipality in which the facility is located or 

county in which the facility is located if the facility is in the unincorporated area of the 

county; and] 

     [(III) each health benefit plan issued by the insurer that 

may provide coverage for the services provided by the facility.] 

   [(D) The list required by subparagraph (B) of this paragraph must list 

each facility-based physician individually and, if a physician belongs to a physician group, 

also as part of the physician group.] 

  (10) The applicant [, if applying for approval of an exclusive provider benefit 

plan offered pursuant to Insurance Code Chapter 1301 in commercial markets,] must 

provide documentation demonstrating that its plan documents and procedures are 

compliant with §3.3707(k) of this title (relating to Waiver Due to Failure to Contract in 

Local Markets) and §3.3708 of this title (relating to Payment of Certain Out-of-Network 

Claims). [§3.3725(a) of this title (relating to Payment of Certain Out-of-Network Claims) 

and that the policy contains, without regard to whether the physician or provider 

furnishing the services has a contractual or other arrangement to provide items or services 

to insureds, the provisions and procedures for coverage of emergency care services as set 

forth in §3.3725 of this title.] 

  (11) The applicant must provide documentation demonstrating that the 

insurer maintains a complaint system that provides reasonable procedures to resolve a 

written complaint initiated by a complainant. 

  (12) The applicant must provide notification of the physical address of all 

books and records described in subsection (d) of this section. 
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 (d) Qualifying examinations; documents to be available. The following documents 

must be available during the qualifying examination at the physical address designated 

by the insurer in accordance with [pursuant to] subsection (c)(12) of this section: 

  (1) quality improvement--program description and work plan as required 

by §3.3724 of this title (relating to Quality Improvement Program) if the applicant is 

applying for approval of an exclusive provider benefit plan offered under [pursuant to] 

Insurance Code Chapter 1301 in commercial markets; 

  (2) utilization management--program description, policies and procedures, 

criteria used to determine medical necessity, and examples of adverse determination 

letters, adverse determination logs, and independent review organization logs; 

  (3) network configuration information as outlined in §3.3712 of this title that 

demonstrates compliance with network adequacy requirements described in §3.3704(f) of 

this title (relating to Freedom of Choice; Availability of Preferred Providers) 

[demonstrating adequacy of the provider network, as outlined in subsection (c)(9) of this 

section], and all executed physician and provider contracts applicable to the network, 

which may be satisfied by contract forms and executed signature pages; 

  (4) credentialing files; 

  (5) all written materials to be presented to prospective insureds that discuss 

the provider network available to insureds under the plan and how preferred and 

nonpreferred physicians or providers will be paid under the plan; 

  (6) the policy and certificate of insurance; and 

  (7) a complaint log that is categorized and completed in accordance 

[accord] with §21.2504 of this title (relating to Complaint Record; Required Elements; 

Explanation and Instructions). 

 (e) Network modifications. 
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  (1) An insurer must file a network configuration filing as specified in §3.3712 

of this title [an application] for approval with the department before the insurer may make 

changes to network configuration that impact the adequacy of the network, expand an 

existing service area, reduce an existing service area, or add a new service area. If any 

insured will be nonrenewed as a result of a service area reduction, the insurer must comply 

with the requirements under §3.3038 of this title (relating to Mandatory Guaranteed 

Renewability Provisions for Individual Hospital, Medical, or Surgical Coverage; Exceptions). 

  (2) In accordance with [Pursuant to] paragraph (1) of this subsection, if an 

insurer submits any of the following items to the department and then replaces or 

materially changes them, the insurer must submit the new item or any amendments to an 

existing item along with an indication of the changes: 

   (A) descriptions and maps of the service area, as required by 

subsection (c)(5) of this section; 

   (B) forms of contracts, as described in subsection (c) of this section; 

or 

   (C) network configuration information, as required by §3.3712 of this 

title [subsection (c)(9) of this section]. 

  [(3) Before the department grants approval of a service area expansion or 

reduction application for an exclusive provider benefit plan offered pursuant to Insurance 

Code Chapter 1301 in commercial markets, the insurer must comply with the 

requirements of §3.3724 of this title in the existing service areas and in the proposed 

service areas.] 

  (3) [(4)] An insurer must file with the department any information other than 

the information described in paragraph (2) of this subsection that amends, supplements, 
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or replaces the items required under subsection (c) of this section no later than 30 days 

after the implementation of any change. 

 (f) Exceptions. Paragraphs (c)(9) and (d)(3) and subsection (e) of this section do not 

apply to a preferred or exclusive provider benefit plan written by an insurer for a contract 

with the Health and Human Services Commission to provide services under the Texas 

Children's Health Insurance Program (CHIP), Medicaid, or with the State Rural Health Care 

System. 

 

§3.3723. Examinations. 

 (a) The Commissioner may conduct an examination relating to a preferred or 

exclusive provider benefit plan as often as the Commissioner considers necessary, but no 

less than once every three years. 

 (b) On-site financial, market conduct, complaint, or quality of care exams will be 

conducted under [pursuant to] Insurance Code Chapter 401, Subchapter B, concerning 

Examination of Carriers; Insurance Code Chapter 751, concerning Market Conduct 

Surveillance; Insurance Code Chapter 1301, concerning Preferred Provider Benefit Plans; 

and §7.83 of this title (relating to Appeal of Examination Reports). 

 (c) An insurer must make its books and records relating to its operations available 

to the department to facilitate an examination. 

 (d) On request of the Commissioner, an insurer must provide to the Commissioner 

a copy of any contract, agreement, or other arrangement between the insurer and a 

physician or provider. Documentation provided to the Commissioner under this 

subsection will be maintained as confidential as specified in Insurance Code §1301.0056, 

concerning Examinations and Fees. 
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 (e) The Commissioner may examine and use the records of an insurer, including 

records of a quality of care program and records of a medical peer review committee, as 

necessary to implement the purposes of this subchapter, including commencement and 

prosecution of an enforcement action under Insurance Code Title 2, Subtitle B, concerning 

Discipline and Enforcement, and §3.3710 of this title (relating to Failure to Provide an 

Adequate Network). Information obtained under this subsection will be maintained as 

confidential as specified in Insurance Code §1301.0056. In this subsection, "medical peer 

review committee" has the meaning assigned by the Occupations Code §151.002, 

concerning Definitions. 

 (f) The following documents must be available for review at the physical address 

designated by the insurer in accordance with [pursuant to] §3.3722(c)(12) of this title 

(relating to Application for Preferred and Exclusive Provider Benefit Plan Approval; 

Qualifying Examination; Network Modifications): 

  (1) quality improvement--program description, work plans, program 

evaluations, and committee and subcommittee meeting minutes as required by §3.3724 

of this title (relating to Quality Improvement Program) must be available for examinations 

of an exclusive provider benefit plan offered under Insurance Code Chapter 1301 in the 

commercial market; 

  (2) utilization management--program description, policies and procedures, 

criteria used to determine medical necessity, and templates of adverse determination 

letters; adverse determination logs, including all levels of appeal; and utilization 

management files; 

  (3) complaints--complaint files and complaint logs, including 

documentation and details of actions taken. All complaints must be categorized and 
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completed in accordance [accord] with §21.2504 of this title (relating to Complaint Record; 

Required Elements; Explanation and Instructions); 

  (4) satisfaction surveys--any insured, physician, and provider satisfaction 

surveys, and any insured disenrollment and termination logs; 

  (5) network configuration information as required by §3.3712 [§3.3722(c)(9)] 

of this title (relating to Network Configuration Filings) demonstrating adequacy of the 

provider network; 

  (6) credentialing--credentialing files; and 

  (7) reports--any reports the insurer submits to a governmental entity. 

 

Subchapter X. Preferred and Exclusive Provider Plans 
Division 2. Application, Examination, and [Exclusive Provider Benefit Plan] 

Requirements 
28 TAC §3.3725 

 

STATUTORY AUTHORITY. TDI proposes the repeal of §3.3725 under Insurance Code 

§1301.007 and §36.001.  

 Insurance Code §1301.007 requires that the commissioner adopt rules necessary 

to implement Chapter 1301 and to ensure reasonably accessibility and availability of 

preferred provider services. 

 Insurance Code §36.001 provides that the commissioner may adopt any rules 

necessary and appropriate to implement the powers and duties of TDI under the 

Insurance Code and other laws of this state. 
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CROSS-REFERENCE TO STATUTE. The proposed repeal of §3.3725 implements Insurance 

Code Chapter 1301. 

TEXT.  

§3.3725. Payment of Certain Out-of-Network Claims.

CERTIFICATION. This agency certifies that legal counsel has reviewed the proposal and 

found it to be within the agency's legal authority to adopt. 

Issued in Austin, Texas, on November 21, 2023. 

_____________________________________ 
Jessica Barta, General Counsel 
Texas Department of Insurance 




