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DIVISION 10.  IMPLEMENTATION OF HOUSE BILL 4409

28 TAC §§5.4902 – 5.4908 and §5.4911

1.  INTRODUCTION.  The Commissioner of Insurance adopts new Division 10, §§5.4902 – 5.4908 and §5.4911, to implement legislative changes to the Insurance Code Chapter 2210 and amend the plan of operation of the Texas Windstorm Insurance Association (Association).  These sections concern (i)  declinations of coverage; (ii)  flood insurance; (iii)  minimum retained premium; (iv)  a certificate of compliance approval program; (v)  a certificate of compliance transition program; (vi)  the definition of the terms alter and alteration; and (vii)  the procedure for filing proposed Association policy forms, endorsements, manual rules, application forms (Association forms and rules) and underwriting guidelines.  Sections 5.4903 and 5.4911 are adopted with non-substantive changes to the proposed text published in the January 8, 2010 issue of the Texas Register (35 TexReg 181).  Sections 5.4902 and 5.4904 – 5.4908 are adopted without changes.  


Sections 5.4902 – 5.4908 replace the emergency rule sections adopted effective August 31, 2009, which were published in the September 11, 2009 issue of the Texas Register (34 TexReg 6202) (emergency rules).  In conjunction with this adoption and also published in this issue of the Texas Register, the Commissioner has adopted the repeal of existing §§5.4101, 5.4201, 5.4401, and 5.4501 of this chapter (relating to TWIA Dwelling and Commercial Policy Forms; Endorsements for Use with TWIA Policy Forms; Texas Special Mobile Home Windstorm and Hail Insurance Policy – Deductible Coverage; and Rules for the Texas Windstorm Insurance Association, respectively).  

2.  REASONED JUSTIFICATION.  Sections 5.4902 – 5.4908 and §5.4911 are necessary to amend the Association’s plan of operation to implement legislative changes to the Insurance Code Chapter 2210 and establish an efficient means for the approval of the Association policy forms, endorsements, manual rules, and application forms, and submission of underwriting guidelines.  The Association’s current plan of operation is specified in §5.4001 of this chapter (relating to Plan of Operation) and §§5.4902 - 5.4908 and §5.4911.  References to the plan of operation incorporate §§5.4001, 5.4902 - 5.4908, and 5.4911, unless specified otherwise.

A public hearing on the rule proposal was held on January 19, 2010, and comments were received.  The Department proposed at the public hearing that the proposal be adopted to be effective on or before February 24, 2010, which is the date that the emergency rules expire.  The Department has changed the proposed text in §5.4903(b)(2)(B) based on comments received concerning the proposal.  The change designates the two examples as (i) and (ii) and restates the examples describing the definition of what constitutes a declination with respect to a person seeking substantially equivalent insurance coverage.  The change does not alter the definition of what constitutes a declination.  Section 5.4911 is adopted with the changes to subsections (e), (f), (g), and (h) of that section to provide for the orderly transition to the new approval process in §5.4911.  The changes to §5.4911(e) and (f) establish March 26, 2010 as the date the transition to the §5.4911 process will be completed.  This date coordinates the transition to the §5.4911 process with the expiration of §5.4909 and §5.4910 and the effective date of the repeal of §5.4101, 5.4201, 5.4401, and 5.4501.  The changes to §5.4911(g) and (h) establish March 31, 2010, as the date the Association must submit its underwriting guidelines and application forms, in accordance with the new section.  This change provides the Association with a slightly longer period of time to comply with §5.4911(g) and (h) than the period that was set forth in the proposal.  None of the changes to the proposed text materially alter issues raised in the proposal, introduce new subject matter, or affect persons other than those previously on notice.


Under §2210.001 of the Insurance Code, the Legislature has determined that the provision of windstorm and hail insurance is necessary for the economic welfare of the state and its inhabitants; and that the lack of such insurance in the state’s seacoast territories would severely impede the orderly growth and development of the state.  The Association was created by the Legislature and serves as a residual insurer of last resort for windstorm and hail insurance coverage (insurance coverage) in the catastrophe area designated by the Commissioner under the Insurance Code §2210.005.  The catastrophe area is underserved for insurance coverage and consists of the 14 Texas coastal counties and parts of Harris County.  Persons seeking insurance coverage from the Association are unable to obtain comparable insurance coverage in the voluntary insurance market.  The ability to obtain insurance coverage is crucial to the financial welfare of persons living and working in the designated catastrophe area, and its absence results in the lack of an important element for economic stability in the region.  Thus, adoption of these rules will affect the economic welfare of the state and its inhabitants, and positively impact the orderly growth and development of the state.


The Association operates under a plan of operation which is adopted by rule.  The Insurance Code §2210.151 provides that the Commissioner shall adopt by rule the Association’s plan of operation to provide Texas windstorm and hail insurance in the catastrophe area.  The Insurance Code §2210.152(a)(1) sets out the requirements of the plan of operation and specifies that the plan of operation must provide for the efficient, economical, fair and nondiscriminatory administration of the Association.  Further, the Insurance Code §2210.152(a)(2)(G) provides that the plan of operation may include other provisions considered necessary by the Department to implement the purposes of Chapter 2210.  Neither the Insurance Code §2210.151 nor §2210.152 require the Association’s plan of operation to be in a single section of the Administrative Code.  


HB 4409 substantially amended insurance coverage eligibility requirements, and it is necessary that these new requirements, which amend or augment the Association’s existing plan of operation, be integrated into the plan of operation.  In accordance with Chapter 2210 of the Insurance Code, compliance with these requirements is essential to assure the availability of Association insurance coverage for all eligible persons and properties. 


Thus, it is necessary to amend the plan of operation to address the following:  (i)  the declination requirement set forth in the Insurance Code §2210.202; (ii)  the flood insurance requirement set forth in the Insurance Code §2210.203; (iii)  the minimum retained premium requirement set forth in the Insurance Code §2210.204; (iv)  the authorization for continuation of coverage under the certificate of compliance approval program set forth in the Insurance Code §2210.251(f); (v)  the availability of a certificate of compliance transition program as authorized in the Insurance Code §2210.251(a); and (vi)  the definition of the terms alter and alteration as required in the Insurance Code §2210.008.  


To effect these necessary amendments the following sections are adopted:  (i)  §5.4902, which provides that §§5.4902 - 5.4908 and 5.4911 control over conflicting provisions in the Association’s current plan of operation and establishes a compliance audit process; (ii)  §5.4903, which amends the plan of operation to address the declination requirement set forth in the Insurance Code §2210.202; (iii)  §5.4904, which addresses the flood insurance requirement set forth in the Insurance Code §2210.203; (iv)  §5.4905, which establishes the minimum retained premium requirement set forth in the Insurance Code §2210.204; (v)  §5.4906, which creates a certificate of compliance  approval program to address the application of the Insurance Code §2210.251(f) to structures that participated in the certificate of compliance approval process regulations; (vi)  §5.4907, which creates and makes available a certificate of compliance transition program as authorized in the Insurance Code §2210.251(a); and (vii)  §5.4908, which defines the terms alter and alteration, as required in the Insurance Code §2210.008.  

In addition to §§5.4902 – 5.4908, §5.4911 is adopted because it is necessary to establish a more efficient procedure for the proposal and approval of the Association’s insurance policy forms, endorsements, manual rules, and insurance policy application forms, and to require the Association to file its underwriting guidelines.  Section 5.4911 will replace the rulemaking procedure of adopting the Association’s insurance policy forms, endorsements, and manual rules by reference in §§5.4101, 5.4201, 5.4401, and 5.4501 of this chapter.  Because these four sections would conflict with adopted new §5.4911, they have been repealed in this edition of the Texas Register.  


The Government Code §2001.036 provides that a rule takes effect 20 days after the date on which it is filed in the Office of the Secretary of State, except as specified in §2001.036(a)(1) - (3).  The Government Code §2001.036(a)(2) provides that if a state agency finds that an expedited effective date is necessary because of imminent peril to the public health, safety, or welfare, and subject to applicable constitutional or statutory provisions, a rule is effective immediately on filing with the secretary of state, or on a stated date less than 20 days after the filing date.  Sections 5.4902 – 5.4908 were adopted as emergency rules to ensure the continued availability of insurance coverage from the Association because the provision of windstorm and hail insurance is necessary for the economic welfare of the state and its inhabitants; and the lack of such insurance in the state’s seacoast territories would severely impede the orderly growth and development of the state.  Discontinuing the sale of Association insurance coverage even for a short time, or allowing the policies to be sold without specific rules establishing eligibility could result in unforeseen adverse effects for policyholders and a significant disruption in the Association’s operations.  The need for the uninterrupted availability of Association insurance coverage continues for these reasons.  The emergency rules sections expire February 24, 2010.  The adoption of §§5.4902 – 5.4908 and §5.4911 to be effective February 24, 2010, rather than 20 days after the filing date, will allow for the sale of Association insurance coverage to continue unabated under requirements already in effect under the emergency rules and statute.  Therefore, to avoid an interruption in the availability of Association insurance coverage, it is necessary to adopt proposed §§5.4902 – 5.4908 and §5.4911 to be effective February 24, 2010, under the Government Code §2001.036(a)(2).


The following explains each of the §§5.4902 – 5.4908 and §5.4911 in greater detail.
§5.4902.  Additional Requirements.  As previously discussed, the Association operates under a plan of operation.  Section 5.4902(a) provides that §§5.4902 - 5.4908 and §5.4911 shall control over conflicting provisions in the Association’s current plan of operation set forth in §5.4001 of this title.  Section 5.4902(b) provides that §5.4903 and §5.4904, concerning the new declination and flood insurance requirements, respectively, are in addition to other eligibility requirements set forth in the plan of operation and not in conflict with those provisions.  It is necessary to adopt §§5.4902 - 5.4908 and §5.4911 as controlling and additional provisions separately from the existing plan of operation to maintain flexibility in implementing the necessary legislative changes and to avoid potential internal conflicts with §5.4001.  Section 5.4902(c) defines common terms that are used in the new division.  This subsection is necessary to ensure that the terms are used uniformly and avoid unnecessary repetition in the adopted sections.  

Section 5.4902(d) requires the Association to audit agent compliance with §5.4903, relating to declination of coverage requirements and §5.4904, relating to flood insurance requirements.  This requirement is necessary to clarify responsibilities and procedures to be used to verify agent compliance with the declination requirement and flood insurance requirements.  Section 5.4902(e) directs the Association to develop a proposal for ensuring compliance with §5.4903 and §5.4904.  The Association’s proposal is subject to Commissioner approval.  The goal of this directive is to establish a review process that will ensure compliance with these legislative requirements prior to policy issuance and not after the policy is issued through an audit process.  


Section 5.4902(f) directs the Association to develop a proposal for suspending the acceptance of new and renewal applications for Association insurance coverage from an agent, if the Association has determined that the agent has failed to comply with the requirements of §5.4903 and §5.4904, concerning the declination and flood insurance requirements, respectively.  The subsection also requires the Association to propose a review process should the agent desire to contest the suspension.  The Association’s proposal, which must be submitted to the Commissioner, will be considered as a possible amendment to the plan of operation and thus would be required to be adopted as a rule, subject to the opportunity for public hearing and comment.  Section 5.4902(f) is necessary because of the Insurance Code §2210.202(b) that provides that any property and casualty insurance agent licensed in this state is eligible to submit an application for Association insurance coverage.  The Association has no power of appointment or other means generally available to other insurers to ensure that the business of the Association’s customers is handled by agents knowledgeable of transacting business with the Association.  Agents who do not comply with the applicable statutes or rules may create situations in which a person does not obtain the coverage they desire or a person who is ineligible for Association insurance coverage becomes insured.  The latter situation could lead to losses being paid under a policy that should not have been issued.  Currently, the only remedy for such non-compliance is an enforcement action by the Department to revoke the agent’s license.  Although the Department takes necessary and appropriate action, other alternatives may also be effective.  Therefore, the adopted section directs the Association to create a proposal for the Commissioner’s review setting forth the Association’s plan for protecting the Association’s customers from agents that do not comply with the relevant statutes and rules governing the provision of coverage through the Association, and provides a procedure for agents to obtain a review.
§5.4903.  Declination of Coverage.  


Section 5.4903 sets forth and defines the declination requirement required pursuant to the Insurance Code §2210.202(a), which provides that to be eligible for Association insurance coverage an applicant for new or renewal coverage must have at least one declination of coverage from an authorized insurer writing property insurance providing windstorm and hail insurance coverage in the first tier coastal counties.  Section 5.4903(a) also provides that an agent may obtain a declination on behalf of the applicant.  This is necessary to clarify the statutory procedure under the Insurance Code §2210.202(a), which states that the applicant must obtain a declination, and §2210.202(b), which states that the agent must possess proof of the declination.  Such an activity is consistent with the acts constituting the acts of an agent under the Insurance Code §4001.051.  It is also consistent with the purpose of the declination requirement, which is to require the applicant to seek coverage in the voluntary insurance market prior to applying for coverage through the Association.  


Section 5.4903(b) defines terms used in this section.  Section 5.4903(b)(1) defines the statutory term “insurer authorized” to be the same as the more commonly used term “authorized insurer,” meaning an insurer operating under a Department issued certificate of authority.  The definition is necessary for consistency and to clarify that the term does not include a surplus lines carrier.  


Section 5.4903(b)(2) defines the term “declination,” pursuant to the Insurance Code §2210.202, which requires that “declination” have the meaning assigned to it in the plan of operation.  In accordance with the statute, the definition provides that a “declination” includes the following:  (i)  a refusal to offer or renew windstorm coverage; or (ii)  a refusal to offer substantially equivalent insurance coverage to the insurance coverage provided by the Association that is being sought by the applicant.  The reference to “offer substantially equivalent insurance coverage” conforms to the statutory provisions concerning the “inability to obtain substantially equivalent insurance coverage,” because if an insurer does not offer the coverage being sought, the applicant would be unable to obtain the coverage from that insurer.  Examples of factors that could be considered in determining whether coverage is substantially equivalent are provided; however, these examples are not exhaustive.  The examples have been changed from the proposed text based on comments received concerning the proposal.  The commenter suggested that the examples did not limit the scope of the declination to substantially equivalent coverage that is actually sought by the applicant as required in the Insurance Code §2210.202.  The Department agrees that the examples should be restated to better describe the definition.  The change designates the two examples as (i) and (ii) and restates the examples describing the definition of what constitutes a declination with respect to a person seeking substantially equivalent insurance coverage.  The change does not alter the definition of what constitutes a declination.  Section 5.4903(b)(3) defines the term “writing” to mean “offering new or renewal coverage,” which is necessary to clarify that the adopted definition is consistent with other usages and interpretations of the term “writing” in the Insurance Code.


Section 5.4903(c) addresses the requirement in the Insurance Code §2210.202(b) that the agent possess proof of the declination when submitting the application for new and renewal Association insurance coverage.  To be a meaningful requirement, the proof must be subject to verification.  Therefore, §5.4903(c) requires that the proof must be maintained and that the agent must provide such proof to the Association if requested or audited.  Section 5.4903(c) also provides that the proof must document the name of the authorized insurer that declined to offer coverage and the date of the declination and may be stored in a written form or a form that can be printed if stored electronically.  These provisions set forth the minimum requirement for compliance with the proof requirement by any agent.  Section 5.4903(c) authorizes the Association to develop alternative methods of compliance that would allow the requested proof documentation to be submitted electronically.  Finally, §5.4903(c) requires that the proof must be maintained for a period of not less than five years following the submission of the application.  The five-year maintenance period is reasonable because it is consistent with the five-year limitation period in the Insurance Code §81.001, relating to the limitations period for certain disciplinary actions.


Section 5.4903(d) addresses cancellation of coverage based on failure to comply with the declination requirement.  The Legislature in HB 4409 does not provide a specific penalty for policyholders that receive coverage without the required declination.  This rule also does not create a penalty; however, the declination requirement specified in the Insurance Code §2210.202(a) is considered an eligibility requirement.  Section 2210.202(a) provides that Association insurance coverage should not be made available unless the applicant is unable to obtain windstorm insurance through the voluntary market as evidenced by one declination from an authorized insurer.  Under Chapter 2210, the Association’s plan of operation, §5.4001(d)(2)(E)(i)(III)(-a-) of this chapter, §5.4902, and §5.4903, if the structure is ineligible for coverage a policy should not be issued.  If a policy is issued to an applicant who is not eligible for Association insurance coverage, the Association may cancel the policy as provided in §5.4903(d), the Association’s plan of operation, §5.4001(d)(3)(A) of this chapter, and the Association’s currently adopted insurance policy forms.  The Association’s policy currently specifies a minimum 14-day notice period prior to cancellation.  However, §5.4903(d) establishes a 30-day notice prior to cancellation of the policy under the declination requirement, because the 30-day notice period will provide the policyholder adequate time to establish eligibility or to obtain insurance in the voluntary market.  Section 5.4903(d) further requires, in accordance with the plan of operation in §5.4001(d)(3)(A)(ii), that the notice of cancellation must state the reason for cancellation and provide the policyholders with notice of their right to appeal the Association’s action.  Finally, because the policyholder may establish eligibility, §5.4903(d) provides for a rescission of the cancellation subject to certain conditions.  

§5.4904 – Flood Insurance.


Section 5.4904 sets forth the flood insurance requirement as required by the Insurance Code §2210.202(b) and §2210.203(a-1).  Section 5.4904(a) defines terms used in the section.  Section 5.4904(a)(1) defines the term “actual cash value” to add certainty as to how that term is to be applied under this section.


Section 5.4904(a)(2) defines the terms “constructed,” “altered,” “remodeled,” and “enlarged” in the context of the Insurance Code §2210.203(a-1) as referring to any building activity or action on a structure that would require the insured or applicant to obtain a certificate of compliance prior to the structure being considered to be an insurable property eligible for insurance coverage from the Association.  This definition is based on the terms being consistently used for this purpose in the Insurance Code §2210.251 and §2210.258.  This definition does not expand the term “remodel” to mean otherwise.  Since 2001, the term “remodel” has been used in the Insurance Code §2210.251(c), and its predecessor Article 21.49 §6A.  During this period, the Department has never considered the term “remodel” under that section of the Insurance Code to apply to any activity that would not require issuance of a certificate of compliance to maintain eligibility for Association insurance coverage.  


Section 5.4904(a)(3) defines the term “repair” to mean the reconstruction or restoration of a structure that is deteriorated or damaged.  The definition applies regardless of the extent of damage or deterioration to the structure and is necessary for purposes of clarity and to avoid ambiguity.


Section 5.4904(b) states the Insurance Code §2210.203(a-1) requirement  that to be eligible for Association insurance coverage the property must be covered by a flood insurance policy, if:  (i) such coverage is available from the National Flood Insurance Program (NFIP);  (ii)  any part of the property is located in Zone V or another similar zone with the additional hazard associated with storm waves as defined by the NFIP; and (iii)  the structure was constructed, remodeled, enlarged, or altered on or after September 1, 2009.  Therefore, because Zones VE and V1 - V30 have an additional hazard associated with storm-induced waves, §5.4904(b) includes Zones VE and V1 - V30 as well as Zone V in the eligibility requirement for Association insurance coverage.


Section 5.4904(c) lists the two exceptions to the flood insurance requirement:  (i)  the repair of a structure; and (ii)  insurable corporeal movable property located on or above the third floor of a structure.  The Insurance Code §2210.203(a-1) does not include the term “repair” with regard to the statutory requirement to purchase flood insurance.  Section 2210.203(a-1) applies only to those structures that are “constructed,” “altered,” “remodeled,” or “enlarged” on or after September 1, 2009.  Section 2210.203(a-1) thus differs from §2210.251 and §2210.258, which include the term “repair” in listing building activities related to the inspection of structures for compliance with the applicable building code standards of the Association as set forth in the plan of operation.  Because §2210.203(a-1) does not include the term “repair,” along with the terms “constructed,” “altered,” “remodeled,” or “enlarged” the flood insurance requirement in §5.4904 does not apply to structures that are “repaired.”


As previously stated, “repair” is defined as the reconstruction or restoration of a structure that is damaged or deteriorated.  Therefore, §5.4904(c)(1) clarifies that the §2210.203(a-1) provision requiring flood insurance in order to be eligible for Association insurance coverage does not apply to the repair, including reconstruction or restoration, of a structure, regardless of whether or not any useable portion of that structure remains.  This interpretation does not consider the concept of a “repair” to require an exact reconstruction or restoration of the prior structure.  Additionally, §5.4904 is not intended to change any Department rules related to building code requirements.  Structures being repaired still must comply with the Insurance Code §2210.251 and §2210.258, as applicable, to be eligible for coverage through the Association.


Section 5.4904(c)(2) specifies the second exception to the flood insurance requirement, providing that the requirement does not apply to movable property on or above the third floor of the structure.  This exception is made because the structure will be subject to the requirements of the Insurance Code §2210.203(a-1) and barring a catastrophic structural failure due to the storm-induced waves, it is unlikely that moveable property at this level would be damaged by storm-induced wave flooding.  Requiring flood insurance at the third floor and above would be requiring flood insurance on corporeal moveable property based on the potential catastrophic failure of the structure with little or no exposure to loss that may result from storm-induced waves due to inundation by rising water.  This exemption does not imply that a reasonably prudent person with property on or above the third floor in a Zone V or a similar zone should not purchase flood insurance.  


Section 5.4904(d) sets forth the coverage requirements for flood insurance under this section, including the amount of flood insurance that is required for structures subject to this section.  It is the Department’s position that the amount of flood insurance coverage set forth under §5.4904(d) is consistent with the Insurance Code §2210.203(a-1).  The Association’s board of directors may evaluate competing factors associated with such risks and consider fair and reasonable alternatives to those set forth in this adoption.  The board of directors may then propose those alternatives.  


Until the board of directors has that opportunity and proposes another fair and reasonable alternative, the Department is adopting §5.4904(d) as proposed to implement the Insurance Code §2210.203(a-1).  The level of coverage under §5.4904(d) is based on the Insurance Code §2210.203(a-1) requirement that, if flood insurance coverage is available from the NFIP, “the Association may not issue an insurance policy for initial or renewal coverage unless evidence that the property is covered by a flood insurance policy is submitted to the Association.”  Flood insurance may be obtained from the NFIP on eligible property up to the maximum amounts offered by the NFIP.  Unless the flood insurance coverage is already at the maximum amount offered by the NFIP, §5.4904(d) provides that required coverage under the flood insurance policy must be at least 90 percent of the amount of insurance for the property to be insured through the Association.  This coverage must also be of the same type as the Association coverage, which is usually replacement cost coverage.  However, if replacement cost coverage is not available from the NFIP, flood coverage must be at least 90 percent of the actual cash value (ACV) amount of the property to be insured through the Association.  

Attempting to match insurance coverage exactly over time may be difficult for agents and policyholders depending on valuations, timing, and inflation adjustments.  Therefore, an allowance is necessary.  The 90 percent requirement is necessary to allow for potential valuation, timing, and inflation adjustment differences that may arise between the Association policy and the NFIP policy, but still consistent with the Insurance Code §2210.203(a-1) requirement.  


Additionally, the requirement is limited to Zone V and similar areas with an additional hazard associated with storm waves.  Losses related to storm waves may result in the total elimination of the structure.  The Association’s windstorm and hail insurance policy specifically excludes losses resulting from storm waves and other flood events.  Therefore, the purchase of flood insurance coverage would provide affected persons with a means of recovery in the event of a loss caused by storm waves.  


Section 5.4904(e) provides that the required flood insurance policy must be maintained throughout the entire period the Association policy is in effect.  This is necessary to ensure that the policyholder who has property in an area that is exposed to catastrophic losses from storm waves continues to have a means to recover damages from storm waves.  Section 5.4904(f) clarifies that the Association policy may be issued if application and presentment of payment of the premium for the flood insurance policy to the NFIP or a participating “write your own company” has been made.  This is necessary to avoid potential delays in issuing Association coverage due to any waiting period under the NFIP’s flood insurance policy.


Section 5.4904(g) addresses the requirement in the Insurance Code §2210.202(b) that the agent have proof of flood insurance coverage or unavailability of that coverage when submitting the application for new and renewal Association insurance coverage, if flood insurance coverage is required by the Insurance Code  §2210.203(a-1).  The statute requires the agent to possess proof of the flood insurance coverage or that flood insurance coverage could not be obtained from the NFIP.  To be a meaningful requirement, the proof must be subject to verification.  Therefore, §5.4904(g) requires that the proof must be maintained so that the agent will be able to provide such proof to the Association if requested.  The section provides that the proof may be maintained in a written form or a form that can be printed if stored electronically, and provides examples of acceptable forms of proof.  These provisions set forth the minimum requirement for compliance with the proof requirement by any agent.  Section 5.4904(g) also allows the Association to develop alternative documentation and methods of compliance that would allow the requested proof documentation to be submitted electronically.  Finally, §5.4904(g) includes a requirement that the proof be maintained for a period of not less than five years following the submission of the application.  The five-year maintenance period is reasonable because it is consistent with the five-year limitation period in the Insurance Code §81.001, relating to the limitations period for certain disciplinary actions.


Section 5.4904(h) states the statutory requirement that agents offering or selling Association coverage in Zone V, Zone VE, or Zones V1 - V30, must offer flood insurance coverage to the prospective insured, if that coverage is available.   


Section 5.4904(i) addresses cancellation of coverage based on failure to comply with the flood insurance coverage requirements.  The Legislature in HB 4409 does not provide a specific penalty for policyholders that receive coverage without the required flood insurance.  This rule also does not create a penalty; however, the flood insurance coverage requirement specified in the Insurance Code §2210.203(a-1) is considered an eligibility requirement.  Section 2210.203(a-1) provides that the Association may not issue a policy covering property in Zone V or another similar zone with an additional hazard associated with storm waves unless the property is covered by a flood insurance policy, or such coverage is not available.  Under Chapter 2210, the Association’s plan of operation in §5.4001(d)(2)(E)(i)(III)(-a-), and §5.4904, if the structure is ineligible for coverage a policy should not be issued.  If a policy is issued to an applicant who is not eligible for Association insurance coverage, the Association may cancel the policy as provided in §5.4904(i), the Association’s plan of operation, §5.4001(d)(3)(A) of this chapter, and the Association’s currently adopted insurance policy forms.  The Association’s policy currently specifies a minimum 14-day notice period prior to cancellation.  However, a 30-day notice prior to cancellation of the policy is necessary, because the 30-day notice period will provide the policyholder adequate time to establish that the requirement does not apply to the insured property or to obtain a flood insurance policy.  Section 5.4904(i) further requires, in accordance with the Association’s plan of operation in §5.4001(d)(3)(A)(ii), that the notice of cancellation must state the reason for cancellation and provide the policyholder with notice of their right to appeal the Association’s action.  Finally, because the insured may establish eligibility for Association insurance coverage, §5.4904(i) provides for a rescission of the cancellation subject to certain conditions.  

§5.4905 – Minimum Retained Premium.


Section 5.4905 establishes the minimum retained premium for Association policyholders required by the Insurance Code §2210.204.  The Insurance Code §2210.204(d) provides that the Association shall have a minimum retained premium set forth in the plan of operation.  The Insurance Code §2210.204(e) provides that the minimum retained premium in the plan of operation must be for a period of not less than 180 days except for certain events specified in the plan of operation.  The Insurance Code §2210.204(d) and (e) do not prohibit a minimum premium being charged for those specified events; rather the statute just provides that these events are an exception to the 180-day minimum retained premium.  Thus, §5.4905 implements the 180-day minimum retained premium, provides an exception to the 180-day minimum retained premium for cancellations resulting from one or more of four events specified in the §5.4905(b), establishes a minimum retained premium of $100 for cancellations due to the events specified in §5.4905(b), and establishes an alternative means for the Association to collect the 180 day minimum retained premium for policies that are premium financed.

The Association’s current minimum retained premium is $100 as adopted in the Association’s manual rules.  The $100 minimum retained premium was first adopted under §5.4501, effective June 15, 1999.  The amount was adopted in 1999 to set the minimum retained premium as an offset to the Association’s administrative costs.  The Department adopted both a 180-day minimum retained premium and a $100 minimum retained premium in the emergency rules amending the Association’s plan of operation.  Both the 180-day minimum retained premium and the $100 minimum retained premium were subsequently incorporated into the Association’s policy forms and manual rules under §5.4909 and 5.4910, effective November 1, 2009..  


Under §5.4905(a), once the policy becomes effective, the minimum retained premium is fully earned for cancellations by the insured.  This section does not affect the refund of premium should the Association cancel the policy, which is a pro rata refund of the unearned premium as required in the Association’s plan of operation, §5.4001(d)(3)(A)(ii), and the Association’s insurance policies.  


Under the Association’s plan of operation §5.4001(d)(2)(E)(i), the Association requires payment in full for insurance coverage issued on an annual basis.  Section 5.4905(a) establishes that minimum retained premium on an Association insurance policy is the premium amount equal to the greater of 180 days of the annual policy term or $100.  The $100 minimum retained premium would continue to be effective as an offset to the Association’s administrative costs for any policy issued with an annual premium of less than $200.  Section 5.4905(b) specifies four exceptions to the 180-day minimum retained premium requirement.  The exceptions are consistent with the four exceptions described in the Insurance Code §2210.204(e).  While policies canceled based on these exceptions are not subject to the 180-day minimum retained premium amount, they continue to be subject to the $100 minimum retained premium.  


However, this means of collecting the premium amount equal to 180-day minimum premium amount could potentially have an unintended disproportionate adverse effect on persons relying on premium financing to obtain Association insurance coverage (premium finance customers).  Premium finance customers could be required to make a deposit in excess of 50 percent of the policyholder’s annual premium, which is considerably more than current financing practices require and could effectively eliminate this option for those persons most in need of financing the premium.  The Insurance Code §2210.204 was amended in HB 4409 to add subsection (e), which requires a minimum retained premium in the plan of operation to be for a period of not less than 180 days, except for certain specified events that reflect a significant change in the policyholder’s exposure concerning the insured property.  It is the Department’s position that the intent of this amendment is to limit the actions of persons who buy Association insurance coverage when a storm appears to be entering the Gulf of Mexico, only to cancel the policy when the danger has passed.  Such purchases are adverse to the Association’s rate structure that attempts to spread the cost of insurance coverage over the entire year even though the risk is concentrated primarily in hurricane season.  Because the intent of the amendment to §2210.204 is to discourage such activities, rather than penalize premium finance customers, proposed §5.4905(c) provides an alternative means of collecting the premium amount equal to the 180-day minimum retained premium for Association policies that are financed through a person authorized to finance premiums under the Insurance Code Chapter 651, subject to several specific conditions. 

Section 5.4905(c) establishes a process in the plan of operation for processing the minimum retained premium for certain policies that are financed under the Insurance Code Chapter 651.  Section 5.4905(c) provides that in the event that an Association policy is canceled by the policyholder within 180 days of its effective date (early cancellation) the premium finance company will receive a pro rata refund above the $100 minimum retained premium if a premium finance customer did not have an early cancellation on a prior Association insurance policy.  The premium finance customer will still owe the Association the unpaid balance of the minimum retained premium amount equal to 180 days, and must pay that amount to be eligible for future Association insurance coverage.  Further, after the premium finance customer’s first early cancellation within 180 days, a pro rata refund of the unearned premium in excess of the $100 minimum retained premium is no longer available to the premium finance company.  On future policies issued to the customer, the premium finance company will only receive a pro rata refund of the unearned premium in excess of the premium amount equal to 180 days, unless one of the four exceptions listed in §5.4905(b) applies.  Under §5.4905(c)(3) subsection (a) applies to an Association policy that the premium is financed for a person who was insured under a prior Association policy that was issued or renewed on or after November 1, 2009 and the policy was canceled within 180 days of the effective date of the policy.  The November 1, 2009, date is the date the minimum retained premium provisions became effective in the emergency rules and the Association had insurance policy forms reflecting this requirement for new and renewal coverage.  


Section 5.4905(d) provides that the Association will maintain a list of all persons who have canceled their premium financed policies within the 180-day period.  Further, this list will be made available to premium finance companies as a means of determining a proper down payment.  This information is necessary because if it is not available, then premium finance companies might simply choose not to fund premium finance loans on Association policies for those in need of such options or fund only those amounts in excess of the 180-day minimum premium amount.  Section 5.4905(d) also allows agents to have access to a customer’s information to determine if the customer is on the list.  This information is necessary for the agent to determine the customer’s current eligibility for Association insurance coverage and any amounts due to the Association under this section.  


Section 5.4905(e) prohibits a person owing funds to the Association under a prior Association policy to be eligible for Association coverage.  This subsection is necessary to ensure that persons that have failed to pay the minimum retained premium amount that is at least equal to the 180-day amount as required under §5.4905(a) will fulfill their obligation prior to obtaining future Association insurance coverage.  The $100 minimum retained premium, if applicable under 5.4905(a) or (b), would have already been collected.  Section 5.4905(f) provides that coverage will not be extended beyond the effective date of cancellation.  This section is necessary to affirm that even though a customer may pay a minimum retained premium, the customer will only receive coverage under the original policy from the inception date of the policy until the effective date of the cancellation.  To allow otherwise would defeat the purpose of the statutory provision.  For example, a premium finance customer that purchases a policy on July 1st and cancels the policy effective July 15th has no coverage for any period under that policy outside of those two dates.  Finally, §5.4905(g) is necessary to clarify that §5.4905 does not address or affect any requirement under statute or rule concerning the qualifications or licensure of persons engaging in the business of premium finance. 
§5.4906 – Certificate of Compliance Approval Program. 


Section 5.4906 establishes a certificate of compliance approval program to address the application of the grandfather provision in the Insurance Code 2210.251(f) to structures insured by the Association without an inspection under the approval process regulations.  The Insurance Code §2210.251(f) provides that notwithstanding any other provision of the Insurance Code §2210.251, a residential structure insured by the Association as of September 1, 2009, may continue coverage through the Association subject to the inspection requirements imposed under the Insurance Code §2210.258.  The certificate of compliance approval program applies to structures that were insured by the Association pursuant to the approval process regulations approved on April 12, 2006, and continued to be eligible for coverage through the Association under the approval process regulations on September 1, 2009.  


To have maintained eligibility for coverage under the approval process regulations, any subsequent repair, alteration, remodeling and enlargement of the structure must have been inspected for compliance with the applicable Association windstorm building code requirements as required under the Insurance Code §2210.251 and 2210.258.  Section 5.4906 further addresses the ability of persons to continue eligibility for coverage on the structure through the Association under the certificate of compliance approval program.  Section 5.4906(b)(1) provides that the insured must be in compliance with the building code inspection requirements under the Insurance Code §2210.258, which became effective June 19, 2009.  This date is used because the Insurance Code §2210.258, pursuant to section 51 of HB 4409, became immediately effective on the date the Governor signed HB 4409, which was June 19, 2009.  


Section 5.4906(b)(2) and (3) provide notice that the declination and flood insurance requirements in the Insurance Code §2210.202 and §2210.203, and §5.4903 and §5.4904 also apply to structures in the certificate of compliance approval program.  Section 5.4906(b)(4) clarifies that for policyholders and structures in the certificate of compliance approval program the exemption stated in the Insurance Code §2210.251(f) applies only to the Association’s windstorm building code inspection requirements under the Insurance Code §2210.251 and not all of the Association’s underwriting requirements. 

§5.4907 – Certificate of Compliance Transition Program.


As previously discussed, under §2210.001 of the Insurance Code, the Legislature has determined that the provision of windstorm and hail insurance is necessary for the economic welfare of the state and its inhabitants and that the lack of such insurance in the state’s sea coast territories would severely impede the orderly growth and development of the state.  Section 5.4907 is necessary to implement the express legislative intent of Chapter 2210 of the Insurance Code as amended by HB 4409 and the continued inclusion of the authority for “approval” of structures under the Insurance Code §2210.251(a).  Section 5.4907 also sets forth the process of developing an alternative certification that will provide a mechanism for policyholders to continue coverage of the structure through the Association after the transition program expires.  The Department plans to propose the alternative certification as a separate rule.


Section 5.4907 is necessary for the same reasons the Department approved the approval process regulations in April 2006.  At that time, the approval process was necessary because, as a consequence of the destruction caused by Hurricane Rita and other catastrophes, many insurance companies began to significantly reduce or eliminate their exposure to windstorm losses in the first tier coastal counties by no longer writing residential property policies or by no longer providing windstorm and hail coverage under a residential property policy in these counties.  This situation has not changed following Hurricanes Dolly and Ike.  As in 2006, the continued withdrawal or refusal of insurance companies to write windstorm and hail insurance in the first tier coastal counties means that these policyholders may be unable to obtain windstorm coverage other than through the Association.  Many of these consumers may also be ineligible for coverage through the Association because the structure was not inspected during construction for compliance with the applicable Association windstorm building code requirements and, as such, do not have a certificate of compliance (WPI-8).  The certificate of compliance demonstrates that the structure is eligible for insurance coverage through the Association under the Insurance Code §2210.251.  However, many insurance companies in the private market did not require a certificate of compliance before providing windstorm coverage.  The result is that it is unknown whether a particular structure was built in accordance with the windstorm building code requirements.  An inspection is required to determine compliance. 


A windstorm building code inspection requires inspection of internal structural components of the building as well as those that can be seen.  Thus, post-construction inspection of a completed structure cannot be done without invasive physical examination of components including the removal of internal and external coverings to verify the building materials and methods used.  This type of inspection includes (i)  access to the attic area; (ii)  removal of soffit areas to view connections at the top of the wall framing; (iii)  removal of exterior coverings (such as brick veneer or siding) to view items such as strapping; (iv)  wall sheathing and nailing patterns; and (v)  removal of sheetrock in various locations of the structure like primary building corners to view anchor bolts, clips, straps, framing members, and holddown connectors.  Also of concern is that even if the consumer decides to incur the expense of an inspection, there is no guarantee that the structure will be in compliance or that the structure can be brought into compliance.


The Insurance Code §2210.251(a), however, also provides that in addition to an inspection, a structure may be considered to be eligible for Association coverage if the structure is approved by the Department for compliance with the Association’s plan of operation.  The approval process regulations approved by the Commissioner in 2006 were submitted in accordance with the plan of operation and the Insurance Code §2210.251(a).  The requirements in the §5.4907 certificate of compliance transition program will become part of the Association’s plan of operation and are in accordance with the Insurance Code §2210.251(a).  The certificate of compliance transition program requirements do not alter or affect the Association’s underwriting standards that are not based on the certificate of compliance requirement.  


The certificate of compliance transition program requirements are similar to the requirements used in the approval process regulations and are intended to provide some level of certainty that the residential structure was considered insurable in the private market.  If each of the requirements is satisfied, residential structures otherwise required to have a certificate of compliance shall be subject to the approval process in lieu of the inspection process for Association insurance eligibility.  Once a residential structure is eligible for the certificate of compliance transition program, the structure will retain its eligibility throughout the duration of the certificate of compliance transition program.


Therefore, §5.4907(a) specifies the requirements for a structure to be eligible for an Association residential insurance policy.  Section 5.4907(a)(1) requires that “within the 12 month period prior to the date of application for Association coverage the structure has been insured on an annual basis under a property policy that included windstorm and hail coverage.”


Section 5.4907(a)(2) requires that the “insurer that underwrote the policy on the structure” either “discontinues providing windstorm and hail insurance under the policy; or the insurer that underwrote the policy on the structure discontinues providing residential property insurance in the portion of the catastrophe area where the structure is located.”  Section 5.4907(a)(3) provides the same requirements for eligibility and continuation in the certificate of compliance transition program that are required for continuation of coverage under the certificate of compliance approval program in §5.4906.  Specifically, the structure and applicant must comply with the Insurance Code §2210.258 inspection requirements for building code compliance and the requirements related to declinations and flood insurance coverage.   


Section 5.4907(b) limits persons participating in the certificate of compliance transition program to one renewal of coverage during the duration of the certificate of compliance transition program.  Section 5.4907(c) provides that the certificate of compliance transition program expires on August 31, 2011.  Association policies that are issued on structures under the certificate of compliance transition program and expire after August 31, 2011, will continue until the expiration date of the policy.  Such policies will not be renewed after August 31, 2011.  As indicated in Section 5.4907(d), the Department is developing an alternative certification under which policyholders may be able to continue coverage on the structure through the Association after the transition program expires.  When developed, the alternative certification may be proposed as a separate rule.  

§5.4908 – Alter and Alteration. 


Section 5.4908 defines the terms alter and alteration, for the purposes of Chapter 2210 of the Insurance Code.  The Insurance Code §2210.008(c) requires the Commissioner in rules adopted under Chapter 2210 to “define the meaning of "alter" and "alteration" for purposes of this chapter, specifically as used in Subchapters E and F.”  The definition provides that the terms “alter” and “alteration” shall mean any modification to a structure that physically changes portions of the structure subject to wind forces without increasing the square footage of area of the structure, including interior modifications to a structure.  As previously explained in the discussion of proposed §5.4904, the term “remodel” is used in conjunction with the term “alter” when establishing the requirements under the Insurance Code §§2210.203(a-1), 2210.251, and 2210.258.  Thus, the definition will not change any current Department procedures. 
§5.4911.  Insurance Policy Forms, Endorsements, Manual Rules, Application Forms and Underwriting Guidelines.


Section 5.4911 establishes a procedure and requirement for Commissioner approval of the Association’s insurance policy forms, endorsements, manual rules, and application forms.  The section also requires the Association to file its underwriting guidelines with the Department.  In conjunction with this adoption, the Department has also adopted the repeal of §§5.4101, 5.4201, 5.4401, and 5.4501 of this title.  The repeal is also published in this edition of the Texas Register.  


The reasons for this change in form and manual rule procedures are the following.  First, the Insurance Code §2210.151 provides that the Commissioner shall adopt by rule the Association’s plan of operation to provide Texas windstorm and hail insurance in the catastrophe area.  The current practice is to adopt the Association’s insurance policy forms, endorsements, and manual rules through a rulemaking procedure by reference in the Administrative Code in §§5.4101, 5.4201, 5.4401, and 5.4501.  The Insurance Code §2210.152(a)(1) sets out the requirements of the plan of operation and specifies that the plan of operation must provide for the efficient, economical, fair, and nondiscriminatory administration of the Association.  Further, the Insurance Code §2210.152(a)(2)(G) provides that the plan of operation may include other provisions considered necessary by the Department to implement the purposes of Chapter 2210.  However, neither the Insurance Code §2210.152 nor any other provision in the Insurance Code Chapter 2210 requires that the Association’s insurance policy forms, endorsements, and manual rules be adopted by a rule in the Administrative Code or become part of the plan of operation.  To the contrary, the Insurance Code §2210.003(13) defines Texas windstorm and hail insurance policies and forms as being approved by the Department and not as policies and forms adopted by rule or as part of the plan of operation.  Thus, there is no statutory requirement to continue the current practice.


Second, prior adoptions of §§5.4101, 5.4201, 5.4401, and 5.4501 reference the Insurance Code §2210.351; however, §2210.351 is a rate filing statute.  While the Insurance Code §2210.351 states the proposed form must accompany the rate filing, this appears to be only for the purpose of evaluating the adequacy of the rate as compared to the coverage offered.  The Insurance Code §2210.351 does not set forth a procedure or requirement to adopt these forms.  For example, a rate filing under §2210.351 amending commercial rates would not require re-approval of the commercial policy form if coverage under that form did not change.  Third, the prior version of the Insurance Code §2210.008(a) specifically referenced a requirement for notice and a public hearing for the adoption of Association “policy forms.”  That requirement was removed by an amendment to §2210.008 in HB 4409.  Fourth, the formal rule adoption practice is often not an efficient method of considering forms for approval.  While it provides a means for notice and public comment, the formal structured process requires an elongated period of time and a significant investment of Department and Association resources for what are often non-controversial matters.


Therefore, it is necessary to replace the procedure of adopting the Association’s insurance policy forms, endorsements, and manual rules by reference with a process that is more efficient.  The process in §5.4911 will provide for approval of the Association’s insurance policy forms, endorsements, manual rules, and application forms by Commissioner’s Order after notice and an opportunity for public comment.  


Section 5.4911(a) sets forth the approval requirement and the submission process, including a requirement for posting of notice of the submission on the Department’s website and publication in the Texas Register and that an opportunity for comment is available to interested persons.  Section 5.4911(a)(1) requires the Association in filing submissions under Section 5.4911 to comply with the filing requirements in §5.9310, relating to Property and Casualty Filing Transmittal Form, and §5.9320, relating to Required Information for the Preparation and Submission of Policy Form, Endorsement, or Manual Rule (other than rating manual) Filings.  Section 5.4911(a)(3) specifies that a person may request a public hearing on the submission and outlines the procedure for filing the request.  Section 5.4911(b) provides that the Association may not submit any filing required to be made under Subchapter H, Chapter 2210, of the Insurance Code, including a filing required to be made under the Insurance Code §§2210.351, 2210.352, or 2210.362.  This includes rate filings and recommendations for reduction of coverages or an increase in an applicable deductible.  Section 5.4911(c) provides that the Commissioner may consider each submitted item separately but must approve or disapprove each form in its entirety without modification.  Section 5.4911(d) allows the Association to amend or withdraw pending submissions and provides that previously approved forms may only be amended or withdrawn through the submission process specified in Section 5.4911.  

Section 5.4911(e) establishes a time line for when pending submissions shall be considered as being submitted.  Section 5.4911(f) provides that forms and rules that have been previously adopted by reference and those forms and rules adopted under §5.4909 and §5.4910 may be approved by the Commissioner without further notice and hearing.  Section 5.4911(e) and (f) have been changed to establish March 26, 2010 as the date the transition to the new process in §5.4911 will be completed.  This date coordinates the transition to the §5.4911 process with the expiration of §5.4909 and §5.4910 and the effective date of the repeal of §5.4101, 5.4201, 5.4401, and 5.4501.  


Section 5.4911(g) defines the term underwriting guidelines and requires the submission of the Association’s residential and commercial underwriting guidelines.  The requirement further directs the Association to deliver this information in a manner that is consistent with the Department’s applicable Filings Made Easy rules, §5.9342.  While §5.9342 does not apply to commercial underwriting guidelines for other insurers, under Section 5.4911(g), the procedure set forth in §5.9342 will be applicable to both the Association’s residential and commercial underwriting guidelines.  These underwriting guidelines may then be amended or withdrawn as further provided in §5.4911(g).  Section 5.4911(h) requires the Association to submit for approval its current application forms to the Department and specifies the time frame for such submissions.  Under §5.4911(h), the Association may continue to use the submitted application forms unless the forms are disapproved by the Commissioner.  Section 5.4911(h) is necessary to ensure that the Association continues to be able to operate and provide new and renewal insurance coverage during the application form review period.  Section §5.4911(g) and (h) have been changed to establish March 31, 2010, as the date the Association must submit its underwriting guidelines and application forms, in accordance with the new section.  These changes provide the Association with a slightly longer period of time to comply with §5.4911(g) and (h) than the period that was set forth in the proposal.
3.  HOW THE SECTIONS WILL FUNCTION.  

Sections 5.4902 – 5.4908 and 5.4911 amend the Association’s plan of operation to implement legislative changes to the Insurance Code Chapter 2210 and establish an efficient means for the approval of the Association policy forms, endorsements, manual rules, application forms and underwriting guidelines.


Section 5.4902 provides that §§5.4902 - 5.4908 and 5.4911 control over conflicting provisions in the Association’s current plan of operation, §5.4001, and that the eligibility requirements set forth in §5.4903 and §5.4904 are in addition to those set forth §5.4001.  Section 5.4902(d) requires the Association to audit agents for compliance with §5.4903 and §5.4904.  Section 5.4902(e) and (f) require the Association to develop and propose to the Commissioner a means to ensure compliance with the §5.4903 and §5.4904 requirements and to take action against agents that fail to comply with those requirements.


Section 5.4903 amends the plan of operation to address the declination requirement set forth in the Insurance Code §2210.202.  The section defines what constitutes a declination and establishes requirements for acceptable proof of the declination, storage of the proof, and delivery of the proof to the Association, if requested.  Section 5.4903(d) establishes a cancellation procedure for those policies that should not have been issued because a declination was not obtained.  The cancellation procedure includes a 30 day notice period and allows for rescission of the cancellation notice.  


Section 5.4904 addresses the flood insurance requirement set forth in the Insurance Code §2210.203.  The section provides that the requirement is applicable to structures and property that are located in Zone V, Zone VE and Zones V1 – V30, as designated by the NFIP.  Section 5.4904(c) provides that the requirement does not apply to a structure that is repaired or to corporeal movable property located above the third floor of a structure.  The section further establishes the amount and type of flood insurance coverage required, what constitutes acceptable proof of flood insurance, storage of the proof, and delivery of the proof to the Association, if requested.  The section also restates the statutory requirement that each agent must offer flood insurance to customers seeking Association insurance coverage in Zone V, Zone VE and Zones V1 – V30.  Section 5.4904(i) establishes a cancellation procedure for those policies that should not have been issued because flood insurance was not obtained.  The cancellation procedure includes a 30 day notice period and allows for rescission of the cancellation notice.  


Section 5.4905 establishes the minimum retained premium requirement set forth in the Insurance Code §2210.204.  The minimum retained premium is the greater of 180 days of premium or $100, unless certain one of four exemptions specified in 5.4905(b) apply, in which case the minimum retained premium is §100.  Section 5.4905(c) provides an alternative procedure for collecting the minimum retained premium from certain persons that use premium finance companies and cancel within the 180 days of the effective date of the policy.  Section 5.4905(c) does not reduce or exempt persons from the 180-day minimum retained premium.  Section 5.4905(d) requires the Association to maintain a list of persons that are not eligible for the alternative collection method set forth in §5.4905(c).  The section also establishes that the Association may not issue a policy to a person owing the Association minimum retained premium, and that payment of the minimum retained premium balance due does not create or extend Association insurance coverage beyond the policy’s effective cancellation date.  


Section 5.4906 addresses the application of the Insurance Code §2210.251(f) to structures that participated in the certificate of compliance approval process regulations and the requirements for these structures to continue coverage under the Insurance Code §2210.251(a) and 2210.258.  


Section 5.4907 creates and makes available a certificate of compliance transition program as authorized in the Insurance Code §2210.251(a).  The section establishes that the transition program will expire on August 31, 2011, and that the Department is developing an alternative certification for policyholders to continue coverage on the structure after that expiration date.


Section 5.4908 defines the terms alter and alteration for the purposes of the Insurance Code Chapter 2210, as required in the Insurance Code §2210.008.


Section 5.4911 establishes a more efficient procedure for the proposal and approval of the Association’s insurance policy forms, endorsements, manual rules, and policy forms.  The approval process includes public notice with an opportunity for public comment and, if requested, a public hearing.  The section also requires the Association to submit its underwriting guidelines.    
4.  SUMMARY OF COMMENTS AND AGENCY RESPONSE.

General comments

Comment:  A commenter states that the rule and HB 4409 imposed additional requirements and costs on agents without providing agents with additional compensation.  

Agency Response:  The Department does not disagree with the comment; however, no change has been made to the rules.  Agent commission levels are set by the Association’s board of directors and are not affected by the adoption, enforcement or administration of this rule.  Further, neither this rule nor HB 4409 requires an agent to solicit Association insurance coverage.  Thus, an agent may choose to avoid any additional work or costs associated with this rule or HB 4409.  

Comment:  A commenter requests that the rules should include consumer notices to ensure policyholders understand the changes to the eligibility requirements for Association insurance coverage under HB 4409 and these rules.  The commenter further indicated a willingness to work with the Department and others in drafting these consumer notices.  Another commenter agreed that consumer notices would be a good tool; however, they did not specifically advocate adopting the notice in this rule.

Agency Response:  The Department agrees with the commenters that consumer notices could be an effective tool to assist applicants for Association insurance coverage and will work with the commenters and other persons to develop and draft consumer notices concerning the eligibility requirements established in HB 4409 and Chapter 2210, generally, however, the Department declines to establish consumer notices in this adoption.  This will also allow an opportunity for the Association’s new board of directors to participate in establishing the notices as well as incorporating any notices that may be necessary due to changes to the plan of operation that the Association’s board of directors may propose to the commissioner.  Further, the Association and agents have also voluntarily responded to requests to provide notices concerning some of these issues in the past.  If, necessary, additional opportunities to revisit the need for adopting notices by rule for elements of Association insurance coverage will be readily available beyond these rules, including when the Association’s board of directors presents its proposed changes to the plan of operation.

Section 5.4903

Comment:  A commenter recommends that the example in proposed §5.4903(b)(2)(B) be amended or deleted because the first example does not limit the scope of the declination to substantially equivalent coverage that is actually sought by the applicant.  The commenter opines that the example is therefore not consistent with the Insurance Code §2210.202(a).  

Agency Response:  The Department agrees with the comment and has determined that both of the examples should be restated to better describe the definition.  Therefore, the examples have been changed from the proposed text.  The change designates the two examples as (i) and (ii) and restates the examples describing the definition of what constitutes a declination with respect to a person seeking substantially equivalent insurance coverage.
Section 5.4904
Comment:  A commenter asserts that the proposal does not include an analysis of all additional costs resulting from the enactment of HB 4409 and the current legal environment in Texas.  The commenter provides a single example being the costs that will be incurred by agents who must check each risk that they write through the Association to determine whether the structure is located in Zone V, Zone VE, or Zones V1 — V30 and must be offered flood insurance, even though there is no requirement to purchase flood insurance to be eligible for Association insurance coverage.  
Agency Response:  The Department has addressed in the proposal that certain costs may result from the statute.  The requirement set forth in the commenter’s example is required under the Insurance Code §2210.203(a-1) and is restated in proposed §5.4904(h) for the purpose of providing a complete rule.  The proposal addresses that any cost associated with this requirement as set forth in §5.4904(h) results from the statute and not as a result of the enforcement or administration of this rule.  Further analysis of costs arising under statute is not required.  

Comment:  A commenter stated that proposed §5.4904(c)(2) creates an exemption in the flood insurance requirement for corporeal movable property located on or above the third floor of a structure that is not consistent with the flood insurance coverage requirement stated in the Insurance Code §2210.203(a-1).  
Agency Response:  It is the Department’s position that §5.4904(c)(2) is consistent with the intent of the Insurance Code §2210.203(a-1).  Section 5.4904(c)(2) does not exempt the structure from the flood insurance requirement.  After September 1, 2009, construction, alteration, remodeling, or enlargement on any floor of a structure would still require flood insurance for the entire structure if the structure is located in Zone V, Zone VE, or Zones V1 - V30 and flood insurance is available from the NFIP.  While the structure is subject to damage from flooding due to storm-induced waves it is unlikely that corporeal moveable property at the third floor and above would be damaged by flooding resulting from inundation by rising water.  Requiring flood insurance at the third floor and above would be requiring flood insurance on corporeal moveable property based on the potential catastrophic failure of the structure, but with little or no exposure to loss that may result from storm-induced waves due to inundation by rising water.
Section 5.4904(d)

Several commenters state concerns about the amount of flood insurance coverage that is required under §5.4904(d).  
Comment:  A commenter requests that because of the high cost of flood insurance, the amount of flood insurance required should be:


(1)  set at the lower of:  (i)  50 percent of the amount of insurance in force on the Association policy; (ii)  an amount equal to the appraised value of the property for improvements; or (iii)  the NFIP maximum; or


(2)  begin at a reduced amount and then be phased in to 90 percent level.  


The commenter also asserts that setting the flood insurance requirement at 50 percent does not limit the agent from offering coverage at 100 percent, thus leaving it to the choice of the insured how much coverage should be purchased.  


Another commenter, however, suggests that for the protection of the insured and the agent, the amount of required flood insurance should not be reduced below the lesser of 90 percent of the Association policy limits or the maximum NFIP policy coverage limit set forth in §5.4904(d)
Agency Response:  The intent of the flood insurance coverage requirement stated in the Insurance Code §2210.203(a-1) is to address the risk such structures present  to the Association and its policyholders.  The Association’s board of directors may evaluate competing factors associated with such risks and consider fair and reasonable alternatives to those set forth in this adoption.  The board of directors may then propose those alternatives.  Until the board of directors has that opportunity and decides to propose another fair and reasonable alternative, the Department is adopting §5.4904(d) as proposed to implement the Insurance Code §2210.203(a-1).  It is the Department’s position that the amount of flood insurance coverage set forth under §5.4904(d) is consistent with the Insurance Code §2210.203(a-1).  Further, the flood insurance requirement does not apply to structures being repaired in Zone V, Zone VE, or Zones V1 - V30, including those structures affected by Hurricanes Ike and Dolly.  


The level of coverage under §5.4904(d) is based on the Insurance Code §2210.203(a-1) requirement that, if flood insurance coverage is available from the NFIP, “the Association may not issue an insurance policy for initial or renewal coverage unless evidence that the property is covered by a flood insurance policy is submitted to the Association.”  Flood insurance may be obtained from the NFIP on eligible property up to the maximum amounts offered by the NFIP.  Unless the flood insurance coverage is already at the maximum amount offered by the NFIP, §5.4904(d) provides that required coverage under the flood insurance policy must be at least 90 percent of the amount of insurance for the property to be insured through the Association.  This coverage must also be of the same type as the Association coverage, which is usually replacement cost coverage.  However, if replacement cost coverage is not available from the NFIP, flood coverage must be at least 90 percent of the actual cash value (ACV) amount of the property to be insured through the Association.  


An allowance, however, is necessary to limit potential compliance issues and hardship on policyholders and agents that may result from trying to maintain flood insurance policy limits that are the same as the limits under the Association policy due to valuation, timing, and inflation adjustments.  The 90 percent allowance accomplishes this and is consistent with the Insurance Code §2210.203(a-1).


Additionally, the requirement is limited to Zone V and similar areas with an additional hazard associated with storm waves.  Losses related to storm waves may result in the total elimination of the structure.  The Association’s windstorm and hail insurance policy specifically excludes losses resulting from storm waves and other flood events.  Therefore, the purchase of flood insurance coverage would provide affected persons with a means of recovery in the event of a loss caused by storm waves.  


For these reasons, the Department is not amending the proposal to include a reduced amount of flood insurance coverage or an option to phase in the required amount of flood insurance coverage.  The Association’s board of director’s may after thorough evaluation and consideration of all the factors involved decide to propose different options.

Section 5.4905    

Comment:  Several commenters suggest that HB 4409 precludes adopting the $100 minimum retained premium in addition to the 180-day minimum retained premium required in the Insurance Code §2210.204(e) and assert that the Department has presented insufficient legal justification to support adopting the $100 minimum retained premium in the plan of operation.  A commenter further suggests that the $100 minimum premium was superseded by the enactment of HB 4409.

Agency Response:  The Department disagrees with the comments.  The Insurance Code §2210.204(d) provides that the Association’s plan of operation shall set forth any minimum retained premium.  The Insurance Code §2210.204(e) as added by HB 4409 provides that “the minimum retained premium in the plan of operation must be for a period of not less than 180 days, except for events specified in the plan of operation.”  While HB 4409 required that minimum retained premiums be adopted in the plan of operation, HB 4409 did not eliminate existing minimum retained premiums in the Association’s rules and contracts pending the adoption and implementation of emergency rules as required by SECTION 46 of HB 4409.  


As the commenters indicate, the $100 minimum retained premium was adopted in the Association’s manual rules, specifically §5.4501 of this Chapter, in 1999.  The amount was adopted in 1999 to set the minimum retained premium as an offset to the Association’s administrative costs.  The Department adopted both a 180-day minimum retained premium and a $100 minimum retained premium in the emergency rules amending the Association’s plan of operation.  Both the 180-day minimum retained premium and the $100 minimum retained premium were subsequently incorporated into the Association’s policy forms and manual rules under §5.4909 and 5.4910, effective November 1, 2009.  


Except for the four events listed in §5.4905(b), §5.4905(a) establishes that the minimum retained premium is the greater of the premium equal to 180 days of the annual policy term or $100.  Because the minimum retained premium would not be less than the premium amount equal to 180 days, this provision does not conflict with §2210.204(e).  Section 5.4905(b) provides the exceptions to the 180-day minimum retained premium described in §2210.204(e).  Because the 180-day minimum retained premium does not apply to a cancellation for one or more of the reasons in §5.4905(b), these cancellations are subject to the $100 minimum retained premium to cover Association administrative costs.  

Comment:  Several commenters assert that the provision in §5.4905(c) concerning cancellation of certain premium financed policies creates an exception to the 180-day minimum retained premium that is not consistent with the Insurance Code §2210.204(d) and (e).
Agency Response:  The Department disagrees with the comment.  Persons who use premium financing are liable for the same amount of minimum retained premium as other persons under §5.4905(a) and (b).  It is the Department’s position that the intent of this amendment is to limit the actions of persons who buy Association insurance coverage when a storm appears to be entering the Gulf of Mexico, only to cancel the policy when the danger has passed.  Such purchases are adverse to the Association’s rate structure and premium collections which attempt to spread the cost of insurance coverage over the entire year even though the risk is concentrated primarily during hurricane season.  Section 5.4905(c) maintains this intent while avoiding a significant adverse effect on persons who must use premium financing to purchase Association insurance coverage.  The difference is in how the Association may collect the minimum retained premium.  If the insured has not previously canceled, within 180 days, an Association insurance policy that was issued on or after November 1, 2009, the Association will withhold $100 of the minimum retained premium.  The remainder of the unearned premium will be returned to the premium finance company, however, the insured will then owe the Association the outstanding balance due of the 180-day minimum retained premium, if applicable, to the Association.  Further, the insured will be prohibited from obtaining future Association coverage until the balance due is paid and the insured will no longer be allowed to owe the Association an outstanding balance following the cancellation of a policy that is premium financed.  
Comment:  A commenter suggests that the provision in §5.4905(c) concerning cancellation of certain premium financed policies creates an incentive for persons to avoid the 180-day minimum retained premium.  The commenter raises concerns that this incentive is greater for business policyholders than residential policyholders because the entity could change its name, reform, or seek bankruptcy. 
Agency Response:  The Department recognizes the possibility that businesses could conceivably take such an action, however, the costs, risks, and business disruption involved with these activities simply to avoid an amount due to the Association would seem unlikely.  The Department also declines to limit §5.4905(c) to residential property only at this time, based on the possibility that a business might take such an action.  This situation may be reconsidered should future events provide evidence that business entities are acting in a manner that adversely affects the enforcement and collection of the 180-day minimum retained premium.  

Comment:  A commenter stated that Association policyholders canceling premium financed policies would have to pay the six month minimum retained premium to be eligible for coverage through the Association in the future.

Agency Response:  The Department agrees with the commenter because, except for those events set forth in §5.4905(b), the insured will owe the Association the outstanding balance due on the 180-day minimum retained premium.  Further §5.4905(e) will prohibit the person from obtaining future Association insurance coverage until the outstanding balance is paid.  If one of the events set forth in §5.4905 (b) applies, the cancellation will be subject to the $100 minimum retained premium.
Comment:  A commenter stated that a large number of Association policyholders are unable to pay their Association insurance premium in a single lump sum and must rely on premium financing.

Agency Response:  The comment reflects information that the Department received in drafting the proposal.  Section 5.4905(c) addresses some of the issues associated with premium financing for the purposes of implementing the Insurance Code §2210.204.  Additional issues that may arise relating to financing of Association premiums may need to be considered in future rules or legislation.  

Comment:  A commenter welcomes the change to allow agents to view the Association minimum premium delinquency list which will allow agents to better advise persons considering the purchase of windstorm and hail insurance at the beginning of the process.   

Agency Response:  The Department added agents to proposed §5.4905(d) in response to feedback the Department received on the emergency rules.  
Comment:  A commenter expresses concern that the Association would be subject to claims after the payment of the minimum premium balance due because of the prohibition against the Association providing insurance coverage beyond the effective date of cancellation.

Agency Response:  The Insurance Code §2210.204(e) requires a minimum retained premium of at least 180 days, with certain exceptions.  Section 2210.204(e) does not prohibit an insured from canceling coverage for any reason during the 180-day period or require that the Association must provide coverage beyond the date the insured requested for the cancellation to become effective.  As provided in Association policy forms adopted by reference under §5.4909, the applicable minimum retained premium amount is fully earned upon issuance of the policy and does not extend coverage beyond the cancellation date the insured requested.  

Comment:  In a comment received after the comment deadline, a commenter asserts that §5.4905(c) ignores the Legislature’s attempt under the Insurance Code §2210.204(e) to depopulate the Association.  The commenter suggests that in enacting the 180-day minimum premium the legislature sought to provide an incentive for applicants to purchase insurance from the voluntary market because the voluntary market provides installment payment plans that are not available through the Association.  This comment is included because it addresses a topic not covered in other comments.
Agency Response:  The Department does not consider the enactment of the Insurance Code §2210.204(e) to be an attempt by the Legislature to depopulate the Association.  It is the Department’s position that the intent of this amendment is to limit the actions of persons who buy Association insurance coverage when a storm appears to be entering the Gulf of Mexico, only to cancel the policy when the danger has passed.  Such purchases are adverse to the Association’s rate structure and premium collections which attempt to spread the cost of insurance coverage over the entire year even though the risk is concentrated primarily during hurricane season.  Thus the Insurance Code §2210.204(e) is not a depopulation provision.  Further, because the policyholder is liable for at least the 180-day minimum retained premium and interest on a premium financed policy, §5.4904(c) does not necessarily eliminate any incentive that the voluntary market provides through installment payment plans.
Comment:  In a comment received after the comment deadline, a commenter raised the issue that in a premium financing transaction, the policyholder should never be in a position to owe money directly to the Association, and thus the exception in §5.4905(c) creates an exception to the 180-day minimum premium requirement.  This comment is included because it addresses a topic not covered in other comments.
Agency Response:  The Department agrees that it is necessary to contractually link the policyholder to the unpaid minimum premium amount due in the type of situation described by the commenter.  To accomplish this, the Association’s insurance policy contracts were amended to specify that the policyholder owes the Association any unpaid minimum retained premium balance.  These insurance policy contracts were adopted by reference in §5.4909.  
5.  NAMES OF THOSE COMMENTING FOR AND AGAINST THE SECTIONS.

For:  CG Premium Finance, Inc. 

For with Changes:  Association of Fire and Casualty Companies of Texas, Independent Insurance Agents of Texas, Insurance Council of Texas, Office of Public Insurance Council, and Texas Windstorm Insurance Association.

Against:  None.

6.  STATUTORY AUTHORITY.  Sections 5.4902 - 5.4908 and 5.4911 are adopted under the Insurance Code §§38.002, 38.003, 2210.003, 2210.008, 2210.151, 2210.152, 2210.202, 2210.203, 2210.204, 2210.251, 2210.258, and 36.001.  The Insurance Code §38.002(b) requires each insurer, including the Texas Windstorm Insurance Association, to file with the Department a copy of the insurer’s residential property insurance underwriting guidelines and further to update its filed guidelines each time they are changed.  Section 38.003(c) authorizes the Department to obtain a copy of an insurer’s underwriting guidelines that are not subject to the requirement in §38.002.  Section 2210.003(13) defines Texas windstorm and hail insurance to mean deductible insurance against direct loss to insurable property incurred as a result of windstorm or hail, as those terms are defined and limited in policies and forms approved by the Department.  Section 2210.008(b) authorizes the Commissioner to adopt reasonable and necessary rules in the manner prescribed in Subchapter A, Chapter 36, Insurance Code.  Section 2210.151 authorizes the Commissioner to adopt the Association’s plan of operation to provide Texas windstorm and hail insurance coverage in the catastrophe area by rule.  Section 2210.152 provides that the Association’s plan of operation provide for the efficient, economical, fair, and nondiscriminatory administration of the Association and include both underwriting standards and other provisions considered necessary by the Department to implement the purposes of this chapter.  Section 2210.202(a) requires that a declination be defined in the Association’s plan of operation.  Section 2210.202(b) requires the agent to possess proof of the declination described by §2201.202(a) and proof of flood insurance coverage or unavailability of that coverage as described by §2210.203(a-1).  Section 2210.203(a-1) requires the purchase of flood insurance in Zone V or another similar zone with the additional hazard associated with storm waves as defined by the NFIP.  Section 2210.204(d) and (e) require that the minimum retained premium be set forth in the plan of operation; and that the plan of operation specify events that reflect a significant change in the exposure, or the policyholder, concerning the insured property that would be exempt from the minimum retained premium requirement.  Section 2210.251(a) authorizes the plan of operation to include an approval program for determining whether a structure is eligible for Association insurance coverage.  Section 2210.251(f) establishes that structures insured by the Association as of September 1, 2009, may continue to be considered insurable property notwithstanding the requirements of §2210.251.  Section 2210.258 provides that notwithstanding any other provision in the Insurance Code Chapter 2210, to be eligible for insurance through the Association, all construction, alteration, remodeling, enlargement, and repair of, or addition to, any structure located in the catastrophe area that is begun on or after June 19, 2009, must be performed in compliance with the applicable building code standards, as set forth in the Association’s plan of operation.  Section 36.001 provides that the Commissioner of Insurance may adopt any rules necessary and appropriate to implement the powers and duties of the Texas Department of Insurance under the Insurance Code and other laws of the state.  

7.  TEXT.

DIVISION 10.  IMPLEMENTATION OF HOUSE BILL 4409

§5.4902.  Additional Requirements.

(a)  This section, §§5.4903 – 5.4908, and §5.4911 of this division (relating to Declination of Coverage; Flood Insurance; Minimum Retained Premium; Certificate of Compliance Approval Program; Certificate of Compliance Transition Program; Alter and Alteration; and Insurance Policy Forms, Endorsements, Manual Rules, Application Forms, and Underwriting Guidelines, respectively) shall be considered to be a part of the Texas Windstorm Insurance Association’s plan of operation.  These sections shall control over any conflicting provision in §5.4001 of this subchapter (relating to Plan of Operation). 


(b)  In addition to the requirements set forth in §5.4001 of this subchapter, including §5.4001(d)(2)(E) of this subchapter, prior to the issuance of an Association policy on insurable property, the Association must have received an application for a new or renewal Association policy that contains a statement that the agent possesses proof of: 



(1)  a declination of coverage from an authorized insurer writing windstorm and hail insurance as provided in §5.4903 of this division; and 



(2)  if applicable, flood insurance that was obtained for the property to be insured as provided for in §5.4904 of this division or the unavailability of flood insurance for such property.


(c)  The following words and terms when used in this division shall have the following meanings unless the context clearly indicates otherwise:



(1)  Association--The Texas Windstorm Insurance Association.  



(2)  Commissioner--The Texas Commissioner of Insurance.  



(3)  Department--The Texas Department of Insurance.


(d)  The Association shall implement an agent audit procedure to verify that agents possess and maintain proof of the declination and flood insurance as required under §5.4903 of this division and, if applicable, §5.4904 of this division.  


(e)  In addition to the requirement in subsection (d) of this section, the Association shall on or before June 1, 2010, submit to the commissioner for approval a proposal to ensure compliance with the requirements set forth in §5.4903 and §5.4904 of this division.  


(f)  The Association on or before June 1, 2010, shall submit to the commissioner a proposal to amend the plan of operation to establish a procedure for suspending the acceptance of new or renewal insurance applications from an agent if the Association determines that the agent failed to comply with this section and §5.4903 and §5.4904 of this division.  The proposal must also include a procedure for an agent to obtain a review of the suspension.  

§5.4903.  Declination of Coverage.


(a)  To be eligible to obtain new or renewal windstorm and hail insurance coverage from the Association for a property, an applicant or applicant’s agent must have received at least one declination of coverage for the property from an insurer authorized to engage in the business of, and writing, property insurance providing windstorm and hail insurance coverage in the first tier coastal counties.  


(b)  The following words and terms when used in this division shall have the following meanings unless the context clearly indicates otherwise:



(1)  Authorized insurer and insurer authorized--An insurer operating under a certificate of authority issued by the Texas Department of Insurance.



(2)  Declination--




(A)  A refusal to offer or a refusal to renew coverage for the perils of windstorm and hail from an authorized insurer; or 




(B)  An offer of a policy that includes coverage for the perils of windstorm and hail that is not substantially equivalent to the coverage offered by the Association.  A policy is not substantially equivalent to an Association policy if the policy that is being offered does not provide the basic coverage(s) that the applicant is seeking.  For example, a policy being offered to the applicant that includes coverage for the perils of windstorm and hail is not substantially equivalent to the coverage offered by the Association: 





(i) when the applicant is seeking a policy that provides coverage on a replacement cost basis and the policy being offered to the applicant only provides coverage on an actual cash value basis; or 





(ii)  when the applicant is seeking a policy with a certain windstorm and hail deductible amount and the windstorm and hail deductible amount on the policy being offered is in excess of that amount.


(3)  Writing--Offering new or renewal coverage.  


(c)  An agent shall maintain and submit to the Association at its request documentation that indicates proof of the declination required under subsection (a) of this section and that was relied upon by the agent in completing the Association’s application for insurance coverage as set forth in §5.4902(b) of this division (relating to Additional Requirements).  The proof must document the name of the authorized insurer that declined to offer coverage and the date of the declination.  Documentation must be maintained either in writing or in an electronic format that may be printed by the agent.  Documentation must be maintained for a period of not less than five years following the date of the submission of the application for Association coverage.  The Association may also allow an agent to submit the requested documentation electronically in a manner that is acceptable to the Association.  


(d)  If the Association determines that a structure does not have a declination as required by this section, the Insurance Code §2210.202, and §5.4902(b) of this division, the Association may cancel insurance coverage on the structure.  The Association shall provide the policyholder and the policyholder’s agent with written notice of the cancellation not later than the 30th day before the effective date of the cancellation.  In accordance with §5.4001(d)(3)(A)(ii) of this subchapter (relating to Plan of Operation), the notice of cancellation must state the reason for cancellation and provide the policyholder with notice of their right to appeal the Association’s action.  If the policyholder, or the policyholder’s agent, provides the Association prior to the date of the cancellation of the policy with proof of a declination as required by this section, the Insurance Code §2210.202, and §5.4902(b) of this division, the Association shall rescind the cancellation notice and continue coverage under the policy.  

§5.4904.  Flood Insurance. 


(a)  The following words and terms when used in this section shall have the following meanings unless the context clearly indicates otherwise:



(1)  Actual cash value--The replacement cost of an insured property at the time of loss, less the value of physical depreciation for the property.



(2)  The terms constructed, altered, remodeled, and enlarged--Refer to any building activity or action on a structure that would require the insured or applicant to obtain a certificate of compliance, prior to the structure being considered to be an insurable property eligible for insurance coverage from the Association.



(3)  Repair--The reconstruction or restoration of a structure that is deteriorated or damaged.  


(b)  The Association may not issue or renew a policy unless evidence is shown that a flood insurance policy is in effect for the insurable property if:



(1)  the structure is constructed, altered, remodeled, or enlarged on or after September 1, 2009;



(2)  all or any part of the insurable property is located in any of the following zones designated by the National Flood Insurance Program (NFIP): 




(A)  Zone V;




(B)  Zone VE; 




(C)  Zones V1- V30; and



(3)  flood insurance is available for the insurable property from the NFIP.


(c)  This section does not apply to:



(1)  the repair of a structure; and



(2)  insurable corporeal movable property located on or above the third floor of a structure.


(d)  The flood insurance policy required under subsection (b) of this section must provide the following coverage:



(1)  if replacement cost coverage is available through the NFIP for the property to be insured by the Association, the flood insurance policy must provide coverage for the property in an amount at least equal to the lesser of:




(A) ninety percent of the amount of insurance for the property insured under the Association policy; or




(B) the maximum coverage amount available under the NFIP for the property; or  



(2)  if replacement cost coverage is not available through the NFIP for the property to be insured by the Association, the flood insurance policy must provide coverage for the property in an amount at least equal to the lesser of: 




(A)  ninety percent of the actual cash value for the property; or




(B) the maximum coverage amount available under the NFIP for the property.  


(e)  A flood insurance policy required under subsection (b) of this section must be maintained throughout the entire period the Association policy is in effect.  


(f)  For purposes of this section, a flood insurance policy is considered to be in effect upon application and presentment of payment of the premium for the flood insurance policy to the NFIP or a participating “write your own insurance company” regardless of any applicable waiting period that may apply to the flood insurance policy.


(g)  The agent shall maintain and submit to the Association at its request documentation demonstrating proof of the flood insurance coverage, or proof of the unavailability of flood insurance coverage required under this section, that was relied upon by the agent in completing the Association’s application for insurance coverage as set forth in §5.4902(b) of this division (relating to Additional Requirements).  Acceptable proof shall include a copy of the flood insurance policy declarations page, or a copy of the flood insurance policy, or written or printable electronic evidence from the NFIP or the participating “write your own insurance company” that the flood insurance is unavailable through the NFIP.  The Association may specify additional types of documentation that may be used to demonstrate compliance with this subsection.  Proof must be maintained either in writing or in an electronic format that may be printed by the agent.  Documentation must be maintained for a period of not less than five years following the date of the submission of the application for Association coverage.  The Association may also allow the requested proof to be submitted electronically in a manner that is acceptable to the Association.  


(h)  Each agent offering or selling a Texas windstorm and hail insurance policy in an area subject to this section must offer NFIP flood insurance coverage to the prospective insured if that coverage is available.  


(i)  If the Association determines that a structure does not have flood insurance as required by this section, the Insurance Code §2210.203(a-1), and §5.4902(b) of this division, the Association may cancel insurance coverage on the structure.  The Association shall provide notice of the cancellation not later than the 30th day before the effective date of the cancellation.  In accordance with §5.4001(d)(3)(A)(ii) of this subchapter (relating to Plan of Operation), the notice of cancellation must state the reason for cancellation and provide the policyholder with notice of their right to appeal the Association’s action.  If the policyholder, or the policyholder’s agent, provides the Association prior to the date of the cancellation of the policy with proof of flood insurance coverage, or proof of the unavailability of flood insurance coverage, as required by this section, the Insurance Code §2210.203(a-1), and §5.4902(b) of this division, the Association shall rescind the cancellation notice and continue coverage under the policy.  

§5.4905.  Minimum Retained Premium.  


(a)  Except as provided in this section, the minimum retained premium on an Association policy issued on an annual basis shall be the premium amount equal to the greater of 180 days of the annual policy term or $100.  The minimum retained premium shall be fully earned on the effective date of the policy.  Unearned premium in excess of the minimum retained premium set forth in this subsection shall be refunded pro-rata.


(b)  An Association policy canceled due to the reasons specified in paragraphs (1) – (4) of this subsection is subject to the $100 minimum retained premium.  The minimum retained premium shall be fully earned on the effective date of the policy.  Unearned premium in excess of the minimum retained premium set forth in this subsection shall be refunded pro-rata.



(1)  A change in majority ownership of the insured property, including sale of the insured property to an unrelated party, or foreclosure of the insured property; 



(2)  the replacement of the Association policy with other similar coverage in the voluntary market;



(3)  the removal of the item(s) insured under an Association policy due to a total loss of the item(s), including demolition of the item(s); or 


(4)  the death of the policyholder.


(c)  An Association policy that is canceled and premium for such policy is financed through a person authorized to finance premiums under the Insurance Code Chapter 651 is subject to the following:  



(1)  A $100 minimum retained premium applies, except as provided for in paragraph (3) of this subsection.  The $100 minimum retained premium is fully earned on the effective date of the policy.  The unearned premium in excess of the $100 minimum retained premium shall be refunded to the premium finance company on a pro-rata basis.  



(2)  Except as provided for under subsection (b) of this section, the named insured shall owe to the Association the unpaid balance of the minimum retained premium under subsection (a) of this section that is in excess of $100, and the named insured shall not be eligible for coverage until the balance is paid.  



(3)  Subsection (a) of this section applies to an Association policy that the premium is financed for a person that was insured under a prior Association policy that was issued or renewed on or after November 1, 2009, and the premium for such policy was financed and the policy was canceled within 180 days of the effective date of the policy.


(d)  The Association shall maintain a list of all persons that are subject to subsection (c)(2) of this section.  The Association may provide information concerning a person who is on the list to an agent who is preparing an application for that person.  The list may be shared with persons authorized by the department to engage in the business of premium finance under the Insurance Code Chapter 651 and the department.  A person may be removed from the list if on petition by the person to the Association, the Association determines that the cancellation resulted due to one or more of the events set forth in subsection (b) of this section.


(e)  The Association shall not issue a new or renewal policy to an applicant who is indebted to the Association on a prior Association policy. 


(f)  The minimum retained premium shall not create or extend coverage beyond the policy’s effective cancellation date.  A person making a payment on a balance due as provided under subsection (e) of this section shall not be entitled to any additional coverage beyond the policy’s effective cancellation date. 


(g)  This section does not address or affect any requirement under statute or rule concerning the qualifications or licensure of persons engaging in the business of premium finance.

§5.4906.  Certificate of Compliance Approval Program.  


(a)  This section applies to each residential structure insured by the Association under a policy that was issued in accordance with the approval process regulations initiated April 12, 2006 and continued to be eligible for that coverage on September 1, 2009.  


(b)  A person may continue to obtain insurance through the Association for a structure described in subsection (a) of this section subject to the following requirements.  The insured must comply with:



(1)  the mandatory building code requirement specified in the Insurance Code §2210.258, effective June 19, 2009;



(2)  the declination requirement specified in the Insurance Code §2210.202 and §5.4902 and §5.4903 of this division (relating to Additional Requirements and Declination of Coverage, respectively); 



(3)  if applicable, the flood insurance requirement specified in the Insurance Code §2210.203 and §5.4902 and §5.4904 of this division (relating to Additional Requirements and Flood Insurance, respectively); and 



(4)  all other Association underwriting requirements, including maintaining the structure in an insurable condition.

§5.4907.  Certificate of Compliance Transition Program.


(a)  Except as provided in §5.4906 of this division (relating to Certificate of Compliance Approval Program) after 12:01 a.m. September 1, 2009, and until expiration of this section, an applicant may obtain insurance through the Association for a residential structure without a certificate of compliance if: 



(1)  within the 12-month period prior to the date of application for Association coverage the structure has been insured on an annual basis under a property policy that included windstorm and hail coverage; 



(2)  the insurer that underwrote the policy on the structure:




(A)  discontinues providing windstorm and hail insurance under the policy; or 




(B)  the insurer that underwrote the policy on the structure discontinues providing residential property insurance in the portion of the catastrophe area where the structure is located; and 



(3)  the applicant complies with:




(A)  the mandatory building code requirement specified in the Insurance Code §2210.258, effective June 19, 2009;




(B)  the declination requirement specified in the Insurance Code §2210.202 and §5.4902 and §5.4903 of this division (relating to Additional Requirements and Declination of Coverage, respectively); 




(C)  if applicable, the flood insurance requirement specified in the  Insurance Code §2210.203 and §5.4902 and §5.4904 of this division (relating to Additional Requirements and Flood Insurance, respectively); and 




(D) all other Association underwriting requirements, including maintaining the structure in an insurable condition and payment of premium.


(b)  Coverage issued under this section that expires prior to the expiration of this section may be renewed one time during the duration of the transition program provided the policyholder complies with all statutory requirements and Association underwriting requirements as provided in subsection (a)(3) of this section.  


(c)  This section expires on August 31, 2011.  No person may obtain insurance through the Association under the certificate of compliance transition program described in this section after August 31, 2011.  


(d)  Under an alternative certification being developed by the department, policyholders will be able to continue coverage on the structure through the Association after the transition program expires.  

§5.4908.  Alter and Alteration.  For purposes of the Insurance Code Chapter 2210 and this chapter, the term “alter” and “alteration” shall mean any modification to a structure that physically changes portions of the structure subject to wind forces without increasing the square footage of area of the structure.

§5.4911.  Insurance Policy Forms, Endorsements, Manual Rules, Application Forms, and Underwriting Guidelines.  


(a)  The Association shall submit insurance policy forms, endorsements, manual rules, and application forms to the department for commissioner approval.



(1)  Each policy form, endorsement, manual rule, and application form submission must include all information required by §5.9310 and §5.9320 of this chapter (relating to Property and Casualty Filing Transmittal Form and Required Information for the Preparation and Submission of Policy Form, Endorsement, or Manual Rule (other than rating manual) Filings, respectively).



(2)  The department shall provide public notice of the submission not later than the 10th day after the filing is received by the department.  The notice, shall be posted on the department’s website and in the Texas Register, and shall indicate that the submission is available for review at the Office of the Chief Clerk of the Texas Department of Insurance during the period the petition is pending.  



(3)  Not later than the 20th day after notice of the submission is posted as provided under paragraph (2) of this subsection, a person may request a public hearing on the submission.  The request must be in writing and submitted to the commissioner through the Chief Clerk of the Texas Department of Insurance.  



(4)  The department will provide not less than 10 days notice of a public hearing to consider a submission under this section.  The department may set a public hearing without a request under paragraph (3) of this subsection.  Notice of the hearing shall be posted in the Texas Register. 



(5)  Written comments on the submission must be submitted within 30 days after notice of the submission is posted as provided under paragraph (2) of this subsection, or on or before the date of a public hearing, if that date is later.  



(6)  The commissioner shall approve or disapprove by order any submission made under this section.  The commissioner may delegate this authority to department staff as the commissioner deems necessary and appropriate.  


(b)  The Association may not submit under this section any filing required to be made under Chapter 2210, Subchapter H, of the Insurance Code, including a filing required to be made under the Insurance Code §§2210.351, 2210.352, or 2210.361.


(c)  The commissioner shall not be required to approve or disapprove submitted items as a group.  The commissioner may approve some items and disapprove other items submitted; however, the commissioner must approve or disapprove each form in its entirety without modification, and if the commissioner disapproves a form, the commissioner shall notify the Association of the reasons for such disapproval.  Except as provided in this section, the Association may not use an insurance policy form, endorsement, manual rule, or application form that has not been approved by the commissioner.   


(d)  The Association may:



(1)  modify or withdraw a submission, in whole or in part, before it is approved or disapproved by providing written notice to the department;



(2)  seek to amend an approved insurance policy form, endorsement, manual rule, or application form pursuant to the procedures set forth in subsection (a) of this section; and 



(3)  seek to withdraw an approved insurance policy form, endorsement, manual rule, or application form by requesting withdrawal of the items pursuant to the procedures set forth in subsection (a) of this section. 


(e)  Any submission pending on March 26, 2010, shall be considered as being submitted on March 26, 2010.  


(f)  The commissioner may without further notice and hearing approve without modification, in whole or in part, the Association’s insurance policy forms, endorsements, and manual rules that have been previously adopted by reference under this title, including the policy forms and manual rules that have been adopted on an emergency basis under §5.4909 of this subchapter (relating to Policy Forms and Manual Rules) and §5.4910 of this subchapter (relating to Cancellation and Minimum Retained Premium).  The commissioner may approve the previously adopted-by-reference forms to be effective on or before March 26, 2010.  After March 26, 2010, the Association may not use any previously adopted-by-reference insurance policy forms, endorsements, or manual rules that have not been approved by the commissioner pursuant to this section.  


(g)  The Association must submit its current residential and commercial underwriting guidelines to the department on or before March 31, 2010.  The Association must submit any amendments to its residential and commercial underwriting guidelines not later than the 10th day after the date that the amended underwriting guideline becomes effective.  Underwriting guideline submissions must include all information required by §5.9342 of this chapter (relating to Filing Requirements).  As used in this subsection, the term “underwriting guidelines” means a rule, standard, guideline, or practice, whether written, oral, or electronic, that is used by the Association or its agent as required by the Association to determine whether to accept or reject an application for coverage under a residential or commercial Association insurance policy or to determine how to classify those risks that are accepted for the purpose of determining a rate.  


(h)  The Association must submit for approval its current application forms to the department on or before March 31, 2010.  The Association may continue to use the application forms submitted under this subsection unless the forms are disapproved by the Commissioner.

CERTIFICATION.  This agency hereby certifies that the adopted sections have been reviewed by legal counsel and found to be a valid exercise of the agency’s legal authority. 

IT IS THEREFORE THE ORDER of the Commissioner of Insurance that new Division 10, §§5.4902 – 5.4908 and §5.4911, to implement legislative changes to the Insurance Code Chapter 2210 and amend the plan of operation of the Texas Windstorm Insurance Association as specified herein, concerning:  (i)  declinations of coverage; (ii)  flood insurance; (iii)  minimum retained premium; (iv)  a certificate of compliance approval program; (v)  a certificate of compliance transition program; (vi)  the definitions of the terms alter and alteration; and (vii)  the procedure for filing proposed Association policy forms, endorsements, manual rules, application forms (Association forms and rules) and underwriting guidelines, is adopted. 


Because undue delay in implementing these sections may result in the possible inability of persons living and working in the designated catastrophe area to obtain Association insurance coverage, placing those persons in imminent financial peril and may affect the orderly development and the economic welfare of the state, it is FURTHER ORDERED that these sections are adopted pursuant to the Government Code §2001.036(a)(2), to take effect February 24, 2010.  

AND IT IS SO ORDERED.

