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Chapter 21.  Trade Practices

SUBCHAPTER NN.  Noninsurance Benefits and Features

28 TAC §§21.4801 - 21.4807

1.  INTRODUCTION.  The Texas Department of Insurance proposes new Subchapter NN, §§21.4801 – 21.4807, concerning requirements applicable to noninsurance benefits that are provided or disclosed as part of an insurance policy, contract or certificate of insurance and that are reasonably related to the type of policy, contract or certificate being issued.  The proposed new sections are necessary to implement House Bill (HB) 1847, 80th Legislature, Regular Session, which amended the Insurance Code Chapter 1701 by adding §1701.061.  Section 1701.061 provides for the offering of noninsurance benefits and requires full description and disclosure of the benefit to individuals to whom the benefit is to be offered, as well as explanation of events and/or conditions that will trigger termination of the benefit.  Section 1701.061(f) authorizes the Commissioner to adopt rules to implement §1701.061, including rules to (i)  determine which noninsurance benefits are reasonably related to the types of insurance subject to this chapter; (ii)  ensure that noninsurance benefits included as part of a policy or certificate are not unfairly deceptive or do not otherwise constitute a prohibited inducement; and (iii)  address application of other chapters of the Insurance Code to noninsurance benefits provided as part of a policy or certificate, including Chapters 82-84, 222, 257, 463, 541-544, 1501, and 1506.  These proposed new sections implement §1701.061(f)(1) - (3).

Proposed new §21.4801 addresses the applicability and scope of the proposed new sections, providing that the subchapter applies to any insurer that provides or discloses a noninsurance benefit as part of a life insurance policy or certificate, annuity contract or certificate, or an accident or health insurance policy, contract or certificate.

Proposed new §21.4802 provides a definition for a noninsurance benefit, stating that it has the meaning provided in the Insurance Code §1701.061(a), and is a good or service provided or disclosed as part of a policy or certificate of insurance that is reasonably related to the type of policy or certificate being issued.


Proposed new §21.4803 states that the purpose of the proposed new sections is to provide the essential standards to be met in satisfaction of requirements applicable to noninsurance benefits intended to be offered as part of a policy, contract or certificate of insurance under the Insurance Code §1701.061.

Proposed new §21.4804 sets out provisions addressing the reasonable relation between noninsurance benefits and the insurance policy, contract or certificate with which they are associated.


Proposed new §21.4805 sets out certain disclosure requirements for form filings which include noninsurance benefits, including (i) a description of the noninsurance benefit; (ii) a notice fully disclosing the noninsurance benefit to the policyholder, contract holder or certificate holder; and (iii) a statement explaining any condition on which termination of the noninsurance benefit will occur.

Proposed new §21.4806 sets out additional provisions applicable to noninsurance benefits provided or disclosed as part of a policy, contract or certificate, including (i) a prohibition against provisions that are unfairly deceptive; (ii) the applicability of disciplinary, enforcement and administrative penalty provisions of the Insurance Code Chapters 82 - 84; and (iii) the requirement that if a noninsurance benefit is to be available to in-force business, commitment documentation setting out such availability must be submitted with the form filing.

Proposed new §21.4807 addresses provisions applicable to noninsurance benefits composed of certain discount programs.  The section contains provisions that recognize and assist in the transition of regulation of discount health care programs and discount health care program operators from the Texas Department of Licensing and Regulation to the Texas Department of Insurance, effective April 1, 2010, as provided in Sections 3 – 6 of House Bill (HB) 4341, 81st Legislature, Regular Session.
2.  FISCAL NOTE.  Katrina Daniel, Senior Associate Commissioner of Life, Health, and Licensing, has determined that for each year of the first five years the proposed new sections will be in effect there will be no fiscal impact to state or local governments as a result of the enforcement or administration of the rule.  There will be no measurable effect on local employment or the local economy as a result of the proposal.

3.  PUBLIC BENEFIT/COST NOTE.  Ms. Daniel also has determined that for each year of the first five years the proposed new sections are in effect, the public benefits anticipated as a result of the proposed new sections will be the provision of noninsurance benefits that are reasonably related to the insurance policy, contract or certificate with which they are associated; noninsurance benefit offerings which are sufficiently specific in description and disclosure to inform individuals to whom they are offered concerning the nature, character and scope of the noninsurance benefit; and an explanation of events and/or conditions that will trigger termination of the noninsurance benefit.  Any costs to persons required to comply with these proposed new sections for each year of the first five years the proposed new sections would be in effect are the result of the enactment of HB 1847 and not the result of the adoption, enforcement, or administration of the proposed new sections.  There is no anticipated difference in cost of compliance between small and large businesses. 
4.  ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.  In accordance with the Government Code §2006.002(c), the Department has determined that the proposed new sections concerning requirements applicable to noninsurance benefits that are provided or disclosed as part of an insurance policy, contract or certificate and that are reasonably related to the type of policy, contract or certificate being issued, will not have an adverse economic effect on small businesses or micro businesses that are required to comply with the proposal.  The proposal does not impose any new requirements or costs that are in addition to those required under HB 1847 with which businesses, regardless of size, must comply.  Therefore, any costs to persons required to comply with these proposed new sections are the result of the enactment of HB 1847, and not the result of the adoption, enforcement, or administration of the proposed new sections.  In accordance with the Government Code §2006.002(c), the Department has therefore determined that a regulatory flexibility analysis is not required because the proposal will not have an adverse impact on small or micro businesses.
5.  TAKINGS IMPACT ASSESSMENT.  The Department has determined that no private real property interests are affected by this proposal and that this proposal does not restrict or limit an owner’s right to property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking or require a takings impact assessment under the Government Code §2007.043.

6.  REQUEST FOR PUBLIC COMMENT.  To be considered, written comments on the proposal must be submitted no later than 5:00 p.m. on October 5, 2009 to Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A, Texas Department of Insurance, P. O. Box 149104, Austin, Texas  78714-9104.  An additional copy of the comment must be simultaneously submitted to Doug Danzeiser, Deputy Commissioner for Regulatory Matters, Life, Health and Licensing Division, Mail Code 107-2A, Texas Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.  Any request for a public hearing should be submitted separately to the Office of the Chief Clerk before the close of the public comment period.  If a hearing is held, written and oral comments presented at the hearing will be considered.
7.  STATUTORY AUTHORITY.  The new sections are proposed under the Insurance Code §1701.061 and §36.001.  Section 1701.061 authorizes the Commissioner to adopt rules to implement the section, including rules to determine which noninsurance benefits are reasonably related to the types of insurance subject to Chapter 1701, relating to life, accident and health insurance Policy Forms, and to ensure that noninsurance benefits included as part of a policy, contract or certificate are not unfairly deceptive or do not otherwise constitute a prohibited inducement.  Section 36.001 provides that the Commissioner of Insurance may adopt any rules necessary and appropriate to implement the powers and duties of the Texas Department of Insurance under the Insurance Code and other laws of this state.

8.  CROSS REFERENCE TO STATUTE.  The following statute is affected by this proposal:



Rule





Statute

§§21.4801 - 21.4807


Insurance Code Chapter 1701
9.  TEXT.
SUBCHAPTER NN.  Noninsurance Benefits and Features
§21.4801.  Applicability and Scope.  In accordance with the Insurance Code §1701.061, this subchapter applies to any insurer that provides or discloses a noninsurance benefit as part of a life insurance policy or certificate, annuity contract or certificate, or an accident or health insurance policy, contract or certificate.
§21.4802.  Definition of Noninsurance Benefit.  For purposes of this subchapter, the term “noninsurance benefit” has the same meaning as provided in the Insurance Code §1701.061(a).
§21.4803.  Purpose.  The purpose of this subchapter is to provide the essential standards to be met in satisfaction of requirements applicable to noninsurance benefits intended to be offered as part of a policy, contract or certificate of insurance under the Insurance Code §1701.061.

§21.4804.  Reasonable Relation to Policy, Contract or Certificate.


(a)  In accordance with the Insurance Code §1701.061(a), any noninsurance benefit provided or disclosed as part of an insurance policy, contract or certificate of insurance must be reasonably related to the type of insurance policy, contract or certificate being issued. 

(b)  For purposes of this subchapter, the standard of “reasonable relation” takes into account the nature, character, purpose and scope of the insurance policy, contract or certificate with which the noninsurance benefit or feature is associated and to be offered.  An example representing the existence of “reasonable relation” is a noninsurance benefit which, in form and application, is specifically related to the purpose and function of the underlying insurance policy, contract or certificate.  Determination of “reasonable relation” will include examination of the degree to which the noninsurance benefit is related in its nature, character and purpose to that of the insurance policy, contract or certificate, including, as appropriate, the type and amount of benefit provided.

§21.4805.  Disclosure Requirements for Form Filings that Include Noninsurance Benefits.  A policy, contract or certificate form filing that includes a noninsurance benefit shall also include the items set out in paragraphs (1) - (3) of this section:



(1)  A description of the noninsurance benefit must be provided.  The description must be sufficiently specific to provide information about the nature, character, purpose and scope of the benefit.



(2)  A notice fully disclosing the noninsurance benefit to the policyholder, contract holder or certificate holder must be provided.  Full disclosure includes the following:




(A) an explanation of how the noninsurance benefit may be obtained;




(B)  a statement disclosing:




(i)  whether acceptance or declination of the noninsurance benefit is optional to the policyholder, contract holder, certificate holder or, as applicable, other individual covered person;




(ii)  the identifiable charge and amount, if any, for a noninsurance benefit that an individual covered person has the option to accept or decline;




(iii)  the means by which the policyholder, contract holder, certificate holder or other person entitled to the benefit may obtain the benefit in the event the provider of the benefit, if other than the insurer, fails to provide or to continue to provide the benefit as set out in the policy, contract or certificate; and



(C)  a statement providing information about the nature, character and purpose of the benefit, as well as any limitations associated with or applicable to the benefit.


(3)  A statement explaining any condition on which termination of the noninsurance benefit will occur must be provided.  The statement must include a reasonable notice and pre-termination period in circumstances where the condition triggering termination is the insurer’s decision to discontinue offering or providing the benefit.

§21.4806.  Additional Provisions Applicable to Noninsurance Benefits.


(a)  A noninsurance benefit provided or disclosed as part of a policy, contract or certificate as set out in the Insurance Code §1701.061 may not contain any provision that is unfairly deceptive.

(b)  A noninsurance benefit provided or disclosed as part of a policy, contract or certificate as set out in the Insurance Code §1701.061 is subject to the Insurance Code, Chapters 82 - 84.

(c)  If a noninsurance benefit is to be available to in-force business, commitment documentation setting out such availability must be submitted with the form filing, specifically identifying all existing in-force business to which the noninsurance benefit is intended to be made available.

§21.4807.  Noninsurance Benefits Composed of Certain Discount Programs.


(a)  A noninsurance benefit may consist in whole or in part of discount cards for health care programs, vision care programs, dental care programs, prescriptions, physical fitness programs or facilities, or other similar programs.


(b)  Noninsurance benefits which include, in whole or in part, discount health care programs and discount health care program operators are subject to the provisions in paragraphs (1) and (2) of this subsection.



(1)  Noninsurance benefits offered or provided prior to April 1, 2010, which include, in whole or in part, discount health programs and discount health care program operators as defined in the Health and Safety Code §76.001, are subject to the provisions of the Health and Safety Code Chapter 76, any administrative rules adopted by the Texas Department of Licensing and Regulation implementing that chapter, and any orders entered by the Executive Director or Commission to administer and enforce the chapter.



(2)  Noninsurance benefits offered or provided on or after April 1, 2010, which include, in whole or in part, discount health programs and discount health care program operators as defined in the Insurance Code §562.002 and §7001.001, are subject to the provisions of the Insurance Code Chapters 562 and 7001, any administrative rules adopted by the Commissioner of Insurance, and any orders entered by the commissioner to administer and enforce the chapters.
