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December 1, 2016 

 

The Honorable Greg Abbott, Governor 
The Honorable Dan Patrick, Lieutenant Governor 
The Honorable Joe Straus, Speaker of the House 
 

Dear Governor Abbott, Lieutenant Governor Patrick, and Speaker Straus: 
 

In accordance with Labor Code, §402.066, I am pleased to submit the Texas Department of 
Insurance, Division of Workers' Compensation's biennial report to the 85th Texas Legislature.  
This report provides an update on the Texas workers' compensation system and a brief 
description of several legislative recommendations that I believe will improve my ability to 
effectively and efficiently regulate the workers' compensation system. 

I am available to discuss any of the issues contained in the report and to provide you with 
technical assistance.  The legislative recommendations in this report will be incorporated into 
TDI's forthcoming biennial report to the 85th Texas Legislature, which will also cover other 
lines and financial aspects of insurance in Texas. 

Please contact me or Jeff Nelson, Director of External Relations at 512-804-4405 if you 
have any questions or need any additional information. 
 

Thank you for your consideration. 
 
Sincerely, 
 

 

 

 
W. Ryan Brannan 
Commissioner of Workers' Compensation 
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INTRODUCTION  

¢ƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ ǿŀǎ ƻǊƛƎƛƴŀƭƭȅ ŀŘƻǇǘŜŘ ƛƴ мфмо ǘƻ ƳŜŜǘ ǘƘŜ ƴŜŜŘǎ ƻŦ ōƻǘƘ 

employers and employeesτensuring that the system provided adequate benefits to injured employees 

at a reasonable cost to Texas employers.  It has been more than ŀ ŎŜƴǘǳǊȅ ǎƛƴŎŜ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ 

compensation system was formed, and while the system has undergone legislative reform efforts over 

ǘƘŜ ȅŜŀǊǎΣ ǘƘŜ ŎǳǊǊŜƴǘ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ ǊŜƳŀƛƴǎ ǎǘǊƻƴƎΣ ǎǘŀōƭŜ, and an enviable 

model for other states.   

Since the adoption of the 2005 landmark House Bill (HB) 7 legislative reforms, Texas has seen significant 

system improvements: lower claims costs and insurance premiums, higher employer participation rates, 

better access to care and return-to-work outcomes, and fewer disputes.  Lƴ ŦŀŎǘΣ Ƴŀƴȅ ǎǘŀǘŜ ǿƻǊƪŜǊǎΩ 

compensation systems have approached ǘƘŜ 5ƛǾƛǎƛƻƴ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ όDWC) to learn from 

ŀƴŘ ŀŘƻǇǘ Ƴŀƴȅ ƻŦ ǘƘŜ ŎƻƳǇƻƴŜƴǘǎ ƻŦ ǘƘŜ нллр ǊŜŦƻǊƳǎ ƛƴǘƻ ǘƘŜƛǊ ƻǿƴ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ systems.  

States have expressed interest specifically in including pharmacy closed formularies, evidence-based 

treatment guidelines, administrative dispute resolution processes, Medicare-based fee guidelines, and 

network certification processes. 

Although Texas has cut ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ Ŏƻǎǘǎ ŀƴŘ improved injured employee outcomes in 

recent years, other states have not had similar results. As such, there remains a national debate about 

ǿƘŜǘƘŜǊ ǎǘŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǇǊƻƎǊŀƳǎ ǎǘƛƭƭ constitute ǘƘŜ άƎǊŀƴŘ ōŀǊƎŀƛƴέ ǎǘǊǳŎƪ ōŜǘǿŜŜƴ 

employers and employees more than a century ago.1  In response, the U.S. Department of Labor, fueled 

by growing concerns about the depletion of the Social Security Disability Insurance Trust Fund and the 

Medicare Trust Funds, isǎǳŜŘ ŀ ǊŜǇƻǊǘ ŜƴǘƛǘƭŜŘ ά5ƻŜǎ ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ {ȅǎǘŜƳ Fulfill its 

Obligations to Injured Workers?έ  The report generally concludes that ǎǘŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

systems have shrunk financial obligations to employers, and that the cost of work-related injuries is 

transferred to other federally administered social benefit programs.  The report also suggests that, 

                                                           
1 {ƻƳŜ ǎǘŀǘŜǎ ƘŀǾŜ ŜȄǇŜǊƛŜƴŎŜŘ ǊŜŎŜƴǘ ŎƘŀƭƭŜƴƎŜǎ ǘƻ ǘƘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭƛǘȅ ƻŦ ǘƘŜƛǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎǘŀǘǳǘŜǎ ŀƳƛŘ 
concerns that benefits and eligibility standards are insufficient in those states.  In Oklahoma, these challenges also involved 
recently aŘƻǇǘŜŘ ǎǘŀǘǳǘŜǎ ǘƘŀǘ ǇŜǊƳƛǘ ŎŜǊǘŀƛƴ ŜƳǇƭƻȅŜǊǎ ǘƻ άƻǇǘ ƻǳǘέ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΦ   

http://www.tdi.texas.gov/
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ǳƴƭŜǎǎ ƛƴŀŘŜǉǳŀŎƛŜǎ ŀǊŜ ŀŘŘǊŜǎǎŜŘ ƛƴ ǎǘŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǇǊƻƎǊŀƳǎΣ ƛƴŎǊŜŀǎŜd federal oversight 

may be necessary.  DWC will continue to monitor any federal initiatives resulting from this report; 

however, given recent changes at the federal level, it is possible that many of these recommendations 

may not be pursued. 

Regardless, Texas policymakers ƘŀǾŜ ŜƴǎǳǊŜŘ ǘƘŀǘ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ compensation system remains 

resilient and adaptable to changes in technology, medical innovation, and economic pressure by relying 

on research data to fuel policy decisions; by leveraging relationships with stakeholders to build 

consensus; and by adopting best practices found in general healthcare.  As a result, Texas provides 

higher compensation rates and extended medical benefits for injured employees, compared with most 

states.  At the same time, Texas employs innovative approaches like evidence-based medicine, a 

pharmacy formulary, electronic billing, and Medicare-based fee schedules to control costs.  The Texas 

ǿƻǊƪŜǊǎΩ Ŏompensation system also benefits from a strong Texas economy, which creates jobs and 

encourages injured employees to return to work as quickly and safely as possible. 

As the primary administrator of the Texas wƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΣ 5²/ looks for innovative 

ǿŀȅǎ ǘƻ ƛƳǇǊƻǾŜ ƛǘǎ ǎŜǊǾƛŎŜǎ ǘƻ ǎȅǎǘŜƳ ǇŀǊǘƛŎƛǇŀƴǘǎ ōȅ ŦƻŎǳǎƛƴƎ ƛǘǎ ŜŦŦƻǊǘǎ ǘƻ ǊŜƎǳƭŀǘŜ ǿƻǊƪŜǊǎΩ 

compensation efficiently, educate system participants, and achieve a balanced system that treats 

everyone with dignity and respect. Examples of this focus include on-site and single point-of-contact 

claim services in 20 DWC field offices across the state, free injured employee and employer training on 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ǿƻǊƪǇƭŀŎŜ ǎŀŦŜǘȅ ƛǎǎǳŜǎΣ Ǉƭŀƛƴ ƭŀƴƎǳŀƎŜ ŦƻǊƳǎ ŀƴŘ ƭŜǘǘŜǊǎΣ ŀƴŘ ŎŜǊǘŀƛƴ ŦƻǊƳǎ 

and correspondence made more secure with the removal of Social Security Numbers.  DWC is also 

making administration of the system more efficient by enhancing internal automation efforts, digitizing 

Ƴƛƭƭƛƻƴǎ ƻŦ ƻƭŘŜǊ ǇŀǇŜǊ ŎƭŀƛƳ ǊŜŎƻǊŘǎΣ ŀƴŘ ŜƭƛƳƛƴŀǘƛƴƎ ǳƴƴŜŎŜǎǎŀǊȅ ǎǘƻǊŀƎŜ ǎǇŀŎŜΦά 

While Texas is ŀ ƳƻŘŜƭ ŦƻǊ ƻǘƘŜǊ ǎǘŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳǎΣ ǘƘŜ урth Texas Legislature will 

have an opportunity to promote additional accountability for system participants, and assist DWC in 

achieving a more ōŀƭŀƴŎŜŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΦ 

System trends presented in this report allow DWC, policymakers, and system participants to gauge the 

health of the system and consider ŦƛƴŜπǘǳƴing previous reform efforts, eliminating potential confusion, 

http://www.tdi.texas.gov/
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and addressing lingering statutory uncertainty. 

INJURY RATES AND CLAIM FREQUENCY CONTINUES TO DECREASE  

The Texas ǿƻǊƪŜǊǎΩ compensation system continues to experience marked reductions in both the ƴƻƴπ

fatal occupational injury and illness rate and the overall number of reportable claims filed with DWC.  

Since the 2005 legislative reforms, 

the ƴƻƴπŦŀǘŀƭ occupational injury and 

illness rate in Texas decreased 36 

percent, from 3.6 to 2.3 injuries per 

млл ŦǳƭƭπǘƛƳŜ ŜƳǇƭƻȅŜŜǎΦ  

Workplace injury and illness rates 

vary widely by industry. Incidence rates for industries such as construction, transportation and 

warehousing, and manufacturing, however, have experienced significant declines since 2005, while 

industries such as information and wholesale trade have had increased injury rates in recent years.  

hǾŜǊŀƭƭΣ ¢ŜȄŀǎΩǎ ƴƻƴ-fatal occupational injury and illness rate is lower than the national rate (see Figure 

1).  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The non-fatal occupational injury and illness rate in 
Texas has decreased 36 percent since 2005. Overall, 
¢ŜȄŀǎΩ ǊŀǘŜ ƛǎ ƭƻǿŜǊ ǘƘŀƴ ǘƘŜ ƴŀǘƛƻƴŀƭ ǊŀǘŜΦ 
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Figure 1: Texas and U.S. Non-fatal Occupational Injury and Illness Rates per 

100 %ÜÓÓɪÛÐÔÌɯ$Ô×ÓÖàÌÌÚ, Private Sector ȹƖƔƔƖɪƖƔƕƙȺɯ 

 
 
{ƻǳǊŎŜΥ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ 5ƛǾƛǎƛƻƴ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ¦Φ{Φ 5ŜǇŀǊǘƳŜƴǘ ƻŦ [ŀōƻǊΣ .ǳǊŜŀǳ ƻŦ [ŀōƻǊ 
Statistics, Annual Survey of Occupational Injuries and Illnesses, 2015. 

Despite the consistent reduction in the ƴƻƴπŦŀǘŀƭ occupational injury and illness rate in Texas over the 

past nine years, the number of fatal occupational injuries in Texas continues to fluctuate.  After seeing 

decreases in 2010 and 2011, Texas recorded a significant increase in workplace fatalities in 2012 (536 

fatal occupational injuries) due to increases in both the construction and mining industry sectors, 

including oil and gas extraction activities.  Workplace fatalities declined in 2013 to 508 fatal 

occupational injuries and then increased again in 2014 to 531 fatal occupational injuries.  Transportation 

incidents continue to be the leading cause of ǿƻǊƪπǊŜƭŀǘŜŘ fatalities in Texas. In 2014, the industry 

subsectors in Texas that experienced the highest number of fatal occupational injuries included specialty 

trade contractors, truck transportation, support activities for mining, heavy and civil engineering 

construction, and administrative and support services.  
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RECENT EFFORTS BY DWC  TO IMPROVE WORKPLACE SAFETY  

In an effort to increase awareness of the importance of workplace safety and to reduce the number of 

workplace injuries and fatalities in Texas, DWC conducts several safety outreach initiatives.  These are 

aimed at:  

 offering free safety publications, face-to-face training, DVDs, and other safety products and 
services to encourage employers to create effective safety programs; 

 improving construction workplace safety by providing free Occupational Safety and Health 
Administration (OSHA) training to Texas employees;  

 providing safety consultations to employers that request help identifying potential safety 
hazards;  

 highlighting best practices for employers that consistently maintain a safe workplace for their 
employees; 

 awarding Lone Star Safety Awards to six Texas employers with exemplary safety programs that 
can serve as models for other employers; and   

 partnering with the Texas Department of Transportation and National Safety Council to reduce 
transportation fatalities by introducing online occupational driving safety guidance, and offering 
free traffic safety workshops for Texas employers. 2 

 

¢ƘŜ ŎƻƴǘƛƴǳƛƴƎ ǘǊŜƴŘ ƻŦ ŘŜŎƭƛƴƛƴƎ ƴƻƴπŦŀǘŀƭ ƻŎŎǳǇŀǘƛƻƴŀƭ ƛƴƧǳǊȅ ŀƴŘ ƛƭƭƴŜǎǎ ǊŀǘŜǎ seen in Figure 1 is similar 

to the decline in the number of ǿƻǊƪŜǊǎΩ compensation claims reported to DWC since 2003 (a 34 percent 

reduction). This decline, however, has begun to slow in recent years (see Figure 2).  A variety of factors 

have led to the decline in reported claims nationally and in Texas, including increased employer and 

employee safety awareness, enhanced health and safety outreach and monitoring at the federal and 

state level, technology improvements, globalization, increased  independent contractors use, and 

possible ǳƴŘŜǊπǊŜǇƻǊǘƛƴƎ of workplace injuries and illnesses.   

                                                           

2 While DWC has statutory mandates to promote safety awareness and outreach, as well as regulate state-level insurance 

carrier ƭƻǎǎπǇǊŜǾŜƴǘƛƻƴ activities, OSHA is primarily responsible for the regulation of workplace safety issues in Texas. 
 

http://www.tdi.texas.gov/
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Figure 2:  Number of  6ÖÙÒÌÙÚɀɯ"ÖÔ×ÌÕÚÈÛÐÖÕɯ"ÓÈÐÔÚɯ1Ì×ÖÙÛÌËɯÛÖɯ#6"Ȯ 

Injury  Years ƖƔƔƗɪƖƔƕƙ 
 

 
Note: Data updated through August 2016. These numbers include the claims that are required to be reported to DWC, 
including fatalities, occupational diseases, and injuries with at least one day of lost time. aŜŘƛŎŀƭπƻƴƭȅ ŎƭŀƛƳǎ ŀǊŜ ƴƻǘ ǊŜǉǳƛǊŜŘ 
to be reported to DWC. *Data for 2015 should be viewed with caution since the number of claims per calendar year will 
continue to grow as injuries for that calendar ȅŜŀǊ ŀǊŜ ǊŜǇƻǊǘŜŘ ƻǊ ŀǎ άƳŜŘƛŎŀƭ ƻƴƭȅέ ƛƴƧǳǊƛŜǎ ōŜƎƛƴ ǘƻ ƭƻǎŜ ǘƛƳŜ ŀǿŀȅ from work. 
{ƻǳǊŎŜΥ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ 5ƛǾƛǎƛƻƴ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴΣ нлмсΦ 
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INSURANCE  RATES AND PREMIUMS CONTINUE TO DECLINE  FOR TEXAS 
EMPLOYERS  

A key goal of the 2005 legislative reforms was to improve the affordability and availability of ǿƻǊƪŜǊǎΩ 

compensation insurance for Texas employers. The Property and Casualty Actuarial Office of the Texas 

Department of Insurance (TDI) monitors insurance rate filings and reports ǿƻǊƪŜǊǎΩ compensation 

insurance metrics as part of a biennial report to the Texas Legislature on the impact of the 2005 

legislative reforms on insurance rates and premiums.3   In 2015, 290 insurance companies ǿǊƻǘŜ ǿƻǊƪŜǊǎΩ 

compensation insurance in Texas, and the total direct written premium (the growth of an insurance 

ŎƻƳǇŀƴȅΩǎ ōǳǎƛƴŜǎǎ ŘǳǊƛƴƎ ŀ Ǝiven period) for the Texas ǿƻǊƪŜǊǎΩ compensation insurance market was 

about $2.74 billion. 

In terms of market share, 10 

insurance company groups write 

about 79 percent of the market, and 

the top writer, Texas Mutual Insurance Company, has nearly 40 percent of the market, based on its 2015 

direct written premium in Texas.  The Legislature created Texas Mutual (formerly Texas ²ƻǊƪŜǊǎΩ 

Compensation Insurance Fund) in 1991 to serve as a competitive force in the marketplace, to guarantee 

the availability ƻŦ ǿƻǊƪŜǊǎΩ compensation insurance in Texas, and to serve as the insurer of last resort.  

While Texas Mutual is the insurer of last resort, it predominately writes voluntary business, competing 

with the rest of the insurers in the ǿƻǊƪŜǊǎΩ compensation market.  The involuntary (residual) market 

makes up less than a quarter of one percent of the ǿƻǊƪŜǊǎΩ compensation insurance market. 

In terms of profitability, two important measures of the ŦƛƴŀƴŎƛŀƭ ƘŜŀƭǘƘ ƻŦ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ 

compensation insurance market are the loss ratio and the combined ratio.  The loss ratio is the 

relationship between premium collected and the losses incurred (amounts already paid out plus 

amounts set aside to cover future payments) by insurance companies.  The combined ratio is similar, 

except it compares premiums collected with the losses and expenses incurred by the insurance 

company.  A combined ratio of less than 100 percent indicates that an insurance company earned a 

                                                           
3 CƻǊ ŀŘŘƛǘƛƻƴŀƭ ƛƴŦƻǊƳŀǘƛƻƴ ƻƴ ǘƘŜ ŜŦŦŜŎǘ ƻŦ ǘƘŜ ǊŜŦƻǊƳǎ ƻƴ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ƳŀǊƪŜǘΣ ǎŜŜ Texas 
5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜsearch and Evaluation Group, Setting the Standard: An Analysis of the 
LƳǇŀŎǘ ƻŦ ǘƘŜ нллр [ŜƎƛǎƭŀǘƛǾŜ wŜŦƻǊƳǎ ƻƴ ǘƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ {ȅǎǘŜƳΣ нлмс wŜǎǳƭǘǎ. 

{ƛƴŎŜ нллоΣ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ǊŀǘŜǎ 
have dropped nearly 56 percent. 
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profit on its insurance operations (also known as an underwriting profit).  A ratio of more than 100 

percent indicates a loss on insurance operations, although this loss may be more than offset by 

investment earnings.  For example, if the projected ultimate combined ratio is 110.0 percent, then for 

every $1 in premium collected by the insurance company, it is projected that $1.10 will be used to pay 

losses and expenses incurred.  The insurance company will need to find other sources to pay the 10 

cents not covered by the premium.  This revenue may come from investments or a direct charge 

ŀƎŀƛƴǎǘ ǘƘŜ ƛƴǎǳǊŀƴŎŜ ŎƻƳǇŀƴȅΩǎ ǎǳǊǇƭǳǎΦ 

In 2015, the projected accident year combined ratio ŦƻǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴ ¢ŜȄŀǎ was 80.5 

percent.  This means that for every dollar an insurance company collects, it will pay an estimated 80.5 

cents to cover losses and expenses, and keep the remainder as profit.  Table 1 shows the loss ratio and 

the combined ratio; both show that the last nine years have been very profitable for ǿƻǊƪŜǊǎΩ 

compensation insurance companies.  The combined ratio averaged 74.5 percent from 2003 to 2007. In 

2008, this ratio deteriorated as the national economy went into recession, and it continued to do so until 

it started to rebound in 2012.  It has continued to improve (decrease) each year since then. 
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Table 1: Projected Ultimate Calendar Year/Accident  Year 

Loss and Combined Ratios  
 

Accident Year  Direct Written 
Premium  

Loss Ratio Combined Ratio  

2007  $2.73 39.1% 74.3% 

2008  $2.58 43.8% 84.5% 

2009  $2.18 41.7% 83.2% 

2010  $1.92 50.2% 93.6% 

2011  $2.16 52.3% 96.5% 

2012  $2.45 48.9% 91.1% 

2013  $2.66 45.7% 87.8% 

2014  $2.84 43.2% 84.6% 

2015  $2.74 39.1% 80.5% 
Source: Direct Written Premium: T5LΩǎ compilation of the Texas Statutory Page 14 of the NAIC Annual Statement for Calendar 
Years Ending December 31, 2006 ς 2015.  Loss Ratio and Combined Ratio:  b//L ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ CƛƴŀƴŎƛŀƭ 5ŀǘŀ /ŀƭƭ 
(Valuation Year 2015); The TDIΩǎ ŎƻƳǇƛƭŀǘƛƻƴ ƻŦ ǘƘŜ Insurance Expense Exhibit for Calendar Years Ending December 31, 2007 - 
2015. Loss development factors used in determining the ultimate losses are from the NCCI Annual Statistical Bulletin, 2015 
edition. 
Note:  The loss ratio and the combined ratio exclude experience for large deductible policies, which represent about 13 
percent of 2015 direct written premium. 

 

Since 2003, ǿƻǊƪŜǊǎΩ compensation insurance rates have dropped nearly 56 percent. While the rate 

changes filed by insurance companies in the last few years show how much rates have decreased, these 

rates are just the start of the ǿƻǊƪŜǊǎΩ compensation insurance pricing process.  What employers 

actually payτthe premiumτreflects not only rates but also mandated rating programs, such as 

experience ratings and premium discounts, as well as optional rating tools, such as schedule rating plans 

and negotiated experience modifiers.  Insurance companies use these tools to achieve desired premium 

levels. 

Figure 3 shows the average premium per $100 of payroll for policy years нллоπнлмп, reflecting year-to-

year changes in premiums charged.  Beginning with policy year 2004, the average premium per $100 of 

payroll began to decrease steadily as insurance companies lowered rates and increased the use of rating 
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tools, such as schedule rating. As of policy year 2014, the average premium per $100 of payroll was 

down to 96 cents.  This steady overall decrease coincided with average rate reductions, and as a result, 

employers benefitted from insurance ŎƻƳǇŀƴƛŜǎΩ filed rate decreases. 

Figure 3: Average Premium  per $100 of  Payroll by  Policy  Year 
 

 
{ƻǳǊŎŜΥ ¢ƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ CƛƴŀƴŎƛŀƭ 5ŀǘŀ /ŀƭƭ ŀƴŘ Řŀǘŀ ŎƻƳǇƛƭŜŘ ōȅ ǘƘŜ National Council on Compensation 
Insurance. 
 

EMPLOYER PARTICIPAT ION AND EMPLOYEE COVERAGE RATES IMPROVED 
SIGNIFICANTLY IN 2016 

¢ŜȄŀǎ ƛǎ ǘƘŜ ƻƴƭȅ ǎǘŀǘŜ ǿƘŜǊŜ ǇǊƛǾŀǘŜπǎŜŎǘƻǊ ŜƳǇƭƻȅŜǊǎ όǊŜƎŀǊŘƭŜǎǎ ƻŦ ŜƳǇƭƻȅŜǊ ǎƛȊŜ ƻǊ ƛƴŘǳǎǘǊȅύ are 

allowed the option ƻŦ ƻōǘŀƛƴƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƻǾŜǊŀƎŜ ƻǊ ōŜŎƻƳƛƴƎ άƴƻƴπǎǳōǎŎǊƛōŜǊǎέ that do 

not participate in ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΦ4   Employers who choose to not obtain ǿƻǊƪŜǊǎΩ 

compensation coverage lose the protection of statutory limits on liability under the Labor Code and may 

be sued for negligence by injured employees.  Several states with mandatory ǿƻǊƪŜǊǎΩ compensation 

                                                           
4 In New Jersey, all employers must ƘŀǾŜ ŎƻǾŜǊŀƎŜ ƻǊ ōŜ ǎŜƭŦπƛƴǎǳǊŜŘΦ  bƻƴπŎƻƳǇƭƛŀƴǘ ŜƳǇƭƻyers are fined and their injured 
ŜƳǇƭƻȅŜŜǎ ǊŜŎŜƛǾŜ ƛƴŎƻƳŜ ŀƴŘ ƳŜŘƛŎŀƭ ōŜƴŜŦƛǘǎ ǘƘǊƻǳƎƘ ǘƘŜ ¦ƴƛƴǎǳǊŜŘ 9ƳǇƭƻȅŜǊǎΩ CǳƴŘ ό¦9CύΦ wŜŎŜƴǘƭȅΣ hƪƭŀƘƻƳŀ ǇŀǎǎŜŘ 
legislative reforms that allowed ŎŜǊǘŀƛƴ ŜƳǇƭƻȅŜǊǎ ǘƻ ƻǇǘπƻǳǘ ƻŦ ǘƘŜ ǿƻǊƪŜǊǎΩ compensation system if they met certain 
ŦƛƴŀƴŎƛŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎ ŀƴŘ ƻŦŦŜǊ ōŜƴŜŦƛǘǎ ǘƘŀǘ ŀǊŜ ǎƛƳƛƭŀǊ ǘƻ ǘƘƻǎŜ ŦƻǳƴŘ ƛƴ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΦ  However, the 
Oklahoma Supreme Court declared the statute authorizing employers to opt-out of the workerǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ 
unconstitutional in September 2016 because it was a special law that created unequal disparate treatment of injured 
employees. 
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laws provide statutory exemptions to allow small employers or employers from select industries to opt 

out of their ǿƻǊƪŜǊǎΩ compensation systems.5 

bƻƴπǎǳōǎŎǊƛǇǘƛƻƴ rates remain an important performance measure in the ǿƻǊƪŜǊǎΩ compensation system 

because they generally show if employers believe the benefits of participating in the ǿƻǊƪŜǊǎΩ 

compensation system outweigh the costs of obtaining the coverage.  In 2016, the percentage of Texas 

private, year-round employers that were ƴƻƴπǎǳōǎŎǊƛōŜǊǎ ǘƻ ǘƘŜ ǿƻǊƪŜǊǎΩ compensation system 

decreased significantly, from 33 percent in 2014 to 22 percent.  That is the lowest percentage since 1993 

(an estimated 82,260 employers in 2016 were non-subscribers).   This decrease followed two 

consecutive years of significant 

ŘŜŎƭƛƴŜǎ ƛƴ ǿƻǊƪŜǊǎΩ 

compensation insurance rates, 

ƳŀƪƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

coverage more affordable for 

Texas employers.6 

Although the percentage of private, year-round employers who were non-subscribers declined 

significantly in 2016, the percentage of Texas employees who work for non-subscribers did not change 

proportionately.  In 2016, an estimated 18 percent of Texas employees (representing about 1.8 million 

employees in 2016) worked ŦƻǊ ƴƻƴπǎǳōǎŎǊƛōƛƴƎ employers (a decline from 20 percent in 2014).  This is 

primarily the result of smaller employers making the decision to enter or re-ŜƴǘŜǊ ǘƘŜ ǿƻǊƪŜǊǎΩ 

compensation system in 2016.  Conversely, 82 percent of Texas ǇǊƛǾŀǘŜπǎŜŎǘƻǊ employees (an estimated 

8 million employees) were employed by the 78 percent of employers (an estimated 285,000 employers) 

that ƘŀǾŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƻǾŜǊŀƎŜ ƛƴ ¢ŜȄŀǎ (see Figure 4).  

                                                           
5 Florida, for example, exempts non-construction employers with less than four employees and requires workŜǊǎΩ 
compensation coverage for construction employers with one or more employees. 
6 In the last two years, the National Council on Compensation Insurance or NCCI (an industry ratemaking advisory 
organization) filed double-ŘƛƎƛǘ ǊŜŘǳŎǘƛƻƴǎ ƛƴ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƭƻǎǎ ŎƻǎǘǎΦ  [ƻǎǎ Ŏƻǎǘǎ ŀǊŜ ǳǎŜŘ ōȅ ǿƻǊƪŜǊǎΩ 
ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ŎƻƳǇŀƴƛŜǎ ŀǎ ŀ ōŀǎŜƭƛƴŜ ŦƻǊ ŎŀƭŎǳƭŀǘƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ǊŀǘŜǎ ƛƴ ¢ŜȄŀǎΦ  CƻǊ ǇƻƭƛŎƛŜǎ 
written on or after July 1, 2015, the TDI approved a 10.9 percent reduction in Texas loss costs by NCCI and for policies written 
on or after July 1, 2016, TDI approved a 9.9 percent reduction in Texas loss costs by NCCI.  TDI also approved a 5 percent 
ǊŜŘǳŎǘƛƻƴ ƛƴ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǊŜƭŀǘƛǾƛǘƛŜǎ ŦƻǊ ƛƴǎǳǊŀƴŎŜ ŎƻƳǇŀƴƛŜǎ ǘƘŀǘ ŎƘƻƻǎe not to use loss costs in their rate 
calculations in 2015 and a 10 percent reduction in 2016. 

About 22 percent of private, year-round employers do not 
ƘŀǾŜ ǿƻǊƪŜǊǎΩ compensationτa dramatic reduction from 
2014τand they employ about 18 percent of the private 
workforce in Texas. 
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Figure  4: Percentage of  Texas Employers  That  Are  -ÖÕɪÚÜÉÚÊÙÐÉÌÙÚ and the 

Percentage of  Texas Employees Employed  by -ÖÕɪÚÜÉÚÊÙÐÉÌÙÚȮ ƕƝƝƗɪƖƔƕƚ 

 
Source: Survey of Employer Participation in the ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ Compensation System, 1993 and 1995 estimates from the 
¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ /ŜƴǘŜǊ ŀƴŘ ǘƘŜ tǳōƭƛŎ tƻƭƛŎȅ wŜǎŜŀǊŎƘ LƴǎǘƛǘǳǘŜ (PPRI) at Texas A&M University; 1996 
and 2001 estimates ŦǊƻƳ ǘƘŜ wŜǎŜŀǊŎƘ ŀƴŘ hǾŜǊǎƛƎƘǘ /ƻǳƴŎƛƭ ƻƴ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ttwLΤ ŀƴŘ нллп-2016 estimates 
from the Texas Department of Insurance, ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ ŀƴŘ 9Ǿŀƭǳŀǘƛƻƴ DǊƻǳǇ ŀƴŘ ttwLΦ 

The percentage of Texas employers that ƘŀǾŜ ǿƻǊƪŜǊǎΩ compensation coverage has increased since the 

passage of the 2005 legislative reforms (from 62 percent of Texas employers in 2004 to 78 percent in 

2016), due primarily to lower insurance premiums and the increased availability of ǿƻǊƪŜǊǎΩ 

compensation health care networks.  !ƭǘƘƻǳƎƘ ǘƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ƴƻƴπǎǳōǎŎǊƛōƛƴƎ ŜƳǇƭƻȅŜǊǎ ŀǊŜ ǎƳŀƭƭ 

employers, about one out of every five large employers in Texas (employers with 500+ employees) does 

not participate in the ǿƻǊƪŜǊǎΩ compensation system primarily because they believe they can more 

effectively manage costs and ensure that their employees receive appropriate benefits as non-

subscribers.   

From 2014-2016, there were significant reductions in non-subscriber rates in virtually all employer size 

categories (see Table 2).  ¢ƘŜ ƛƴŘǳǎǘǊƛŜǎ ǿƛǘƘ ǘƘŜ ƘƛƎƘŜǎǘ ƴƻƴπǎǳōǎŎǊƛǇǘƛƻƴ ǊŀǘŜǎ include health 

care/educational services, arts/entertainment/accommodation/food services, and finance/real 

estate/professional services. Almost all industry sectors, however, with the exception of 

mining/utilities/construction, have experienced significant reductions in employer ƴƻƴπǎǳōǎŎǊƛǇǘƛƻƴ ǊŀǘŜǎ 

since 2014. 
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Table 2: Percentage of  Texas Employers  That  Are  -ÖÕɪÚÜÉÚÊÙÐÉÌÙÚȮ by 

Employment  Size 
 

Employment Size 1995 1996 2001 2004 2006 2008 2010 2012 2014 2016 

мπп 9ƳǇƭƻȅŜŜǎ 55% 44% 47% 46% 43% 40% 41% 41% 43% 31% 

рπф 9ƳǇƭƻȅŜŜǎ 37% 39% 29% 37% 36% 31% 30% 29% 27% 19% 

млπпф 9ƳǇƭƻȅŜŜǎ 28% 28% 19% 25% 26% 23% 20% 19% 21% 10% 

рлπфф 9ƳǇƭƻȅŜŜǎ 24% 23% 16% 20% 19% 18% 16% 19% 18% 10% 

мллπпфф 
Employees 

20% 17% 13% 16% 17% 16% 13% 12% 14% 11% 

500 + Employees 18% 14% 14% 20% 21% 26% 15% 17% 19% 19% 

Source: Survey of Employer Participation in the ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ Compensation System, 1993 and 1995 estimates from the 
¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ /ŜƴǘŜǊ ŀƴŘ ǘƘŜ tǳōƭƛŎ tƻƭƛŎȅ wŜǎŜŀǊŎƘ LƴǎǘƛǘǳǘŜ όttwLύ ŀǘ ¢ŜȄŀǎ !ϧa University; 1996 
and 2001 estimates from the ResearcƘ ŀƴŘ hǾŜǊǎƛƎƘǘ /ƻǳƴŎƛƭ ƻƴ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ttwLΤ and 2004 -2016 estimates 
from the Texas Department of Insurance, ²ƻǊƪŜǊǎΩ Compensation Research and Evaluation Group and PPRI. 

!ƭǘƘƻǳƎƘ ƴƻƴπǎǳōǎŎǊƛōƛƴƎ ŜƳǇƭƻȅŜǊǎ ƘŀǾŜ ƻǇǘŜŘ ƴƻǘ ǘƻ ǇǊƻǾƛŘŜ ǿƻǊƪŜǊǎΩ compensation coverage to 

their employees, some of these employers (about 23 percent in 2016) provide an alternative 

occupational benefit plan for their employees in case of a work-related injury.  It is important to note 

that ǘƘŜǎŜ ƴƻƴπǎǳōǎŎǊƛōŜǊ ōŜƴŜŦƛǘ plans are not regulated by DWC and the benefits offered in these 

plans vary by employer.  Despite the relatively low percentage of non-subscribing employers with benefit 

plans, about 72 percent of ǘƘŜ ƴƻƴπǎǳōǎŎǊƛōŜǊ ŜƳǇƭƻȅŜŜ ǇƻǇǳƭŀǘƛƻƴ ƛǎ ŎƻǾŜǊŜŘ ōȅ ǎƻƳŜ Ŧorm of an 

alternate occupational benefit plan.7  As a result, an estimated 96 ǇŜǊŎŜƴǘ ƻŦ ǇǊƛǾŀǘŜπǎŜŎǘƻǊ employees 

in Texas have some form ƻŦ ŎƻǾŜǊŀƎŜ ƛƴ ǘƘŜ ŎŀǎŜ ƻŦ ŀ ǿƻǊƪπǊŜƭŀǘŜŘ injury in Texas όŜƛǘƘŜǊ ǿƻǊƪŜǊǎΩ 

compensation coverage or coverage from a ƴƻƴπǎǳōǎŎǊƛōŜǊ ƻŎŎǳǇŀǘƛƻƴŀƭ benefit plan).  This means that, 

as of 2016, about 4 percent of Texas private-sector employees (about 414,000 employees) do not have 

coverage in the case of a work-related injury in Texas.  In 2014, an estimated 5 percent of priǾŀǘŜπǎŜŎǘƻǊ 

employees (about 470,000 employees) did not have any coverage in the case of work-related injury. It 

ǎƘƻǳƭŘ ōŜ ƴƻǘŜŘ ǘƘŀǘ ŜǾŜƴ ƛƴ ǎǘŀǘŜǎ ǿƛǘƘ ƳŀƴŘŀǘƻǊȅ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƻǾŜǊŀƎŜ ǊŜǉǳƛǊŜƳŜƴǘǎΣ 

                                                           
7 Historically, larger, non-subscribing employers tend to provide alternative occupational benefit plans to their employees, 
and these larger employers employ a majority of the non-subscriber employee population in Texas. 

http://www.tdi.texas.gov/
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there are employees who do not have coverage, either because their employer was too small to be 

required to have the coverage, ƻǊ ōŜŎŀǳǎŜ ǘƘŜ ŜƳǇƭƻȅŜǊ ŎƘƻǎŜ ǘƻ ōŜ ƴƻƴŎƻƳǇƭƛŀƴǘ ǿƛǘƘ ǘƘŀǘ ǎǘŀǘŜΩǎ 

ŎƻǾŜǊŀƎŜ ǊŜǉǳƛǊŜƳŜƴǘǎΦ  Lƴ ŦŀŎǘΣ Ƴŀƴȅ ǎǘŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳǎ ƻǇŜǊŀǘŜ ǎǇŜŎƛŀƭ ŦǳƴŘǎ ǘƻ Ǉŀȅ 

claims for uncovered employees who are injured on the job. 

COMPLIANCE EFFORTS REGARDING REPORTING REQUIREMENTS FOR  
NONɪSUBSCRIBING EMPLOYERS 

The types and amounts of benefits provided to injured employees who work for ƴƻƴπsubscribing 

employers, as well as the administration of those benefit programs, fall outside the jurisdiction of TDI 

and DWC.  NƻƴπǎǳōǎŎǊƛōŜǊǎ, however, are still subject to certain reporting requirements under the 

²ƻǊƪŜǊǎΩ Compensation Act and DWC rules.  bƻƴπǎǳōǎŎǊƛōŜǊǎ must report annually to DWC that they 

have elected not to ƻōǘŀƛƴ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ coverage.  They do so by filing DWC CƻǊƳπллрΣ 

Employer Notice of No Coverage or Termination of Coverage with DWC.8  NƻƴπǎǳōǎŎǊƛōŜǊǎ that employ at 

least five employees are also required to file a notice with DWC (using the DWC CƻǊƳπллтΣ Employer's 

Report of bƻƴπŎƻǾŜǊŜŘ Employee's Occupational Injury or Disease) for each occupational disease and ƻƴπ

ǘƘŜπƧƻō injury that results in more than one day of lost time.9   Failure to comply with these reporting 

requirements may result in enforcement action and administrative penalties of up to $25,000 per day 

per occurrence. 

Five sessions ago, the 80th Texas Legislature added an appropriation rider ǘƻ ¢5LΩǎ ōǳŘƎŜǘ that requires 

DWC to submit, as part of its biennial report to the legislature, a report on the ŎƻƳǇƭƛŀƴŎŜ ƻŦ ƴƻƴπ

subscribing employers that includes any administrative penalties levied against employers ǘƘŀǘ ŘƻƴΩǘ 

comply.  Prior to the 80th Texas Legislature, ƴƻƴπǎǳōǎŎǊƛōŜǊ compliance reporting was primarily 

complaint-driven.  Historically, however, DWC (and its ǇǊŜŘŜŎŜǎǎƻǊ ǘƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ Compensation 

Commission) had only received very few complaints about ƴƻƴπǎǳōǎŎǊƛōŜǊ ŎƻƳǇƭƛŀƴŎŜΦ  Since 2009, 

internal TDI monitoring efforts have generated most of the 2,700 complaints reported.  These internal 

complaints resulted in more than 450 warning letters and nearly $93,000 in penalties for ƴƻƴπ

subscribers that failed to respond to requests or file required forms.  DWC has increased employer 

                                                           
8 See §406.004, Labor Code. 
9 See §411.032, Labor Code. 

http://www.tdi.texas.gov/
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education and compliance efforts for these reporting requirements, with increasing successςnearly half 

of the penalties levied against ƴƻƴπǎǳōǎŎǊƛōŜǊǎ were assessed in the last four years. 

It is difficult for DWC to identify ƴƻƴπŎƻƳǇƭȅƛƴƎ employers without complaints from system participants, 

because the policy and employer data submitted to DWC and other state agencies is often incomplete, 

inaccurate, and late.  For example, an employer might file with the Texas Workforce Commission for 

unemployment insurance purposes using a parent ƻǊƎŀƴƛȊŀǘƛƻƴΩǎ Federal Employment Identification 

Number (FEIN), ōǳǘ ƘŀǾŜ ŘƛŦŦŜǊŜƴǘ ǿƻǊƪŜǊǎΩ compensation insurance policies under various FEINs and 

subsidiaries.  As a result, it is difficult for DWC to identify individual employers that may be ƴƻƴπ

subscribers and to verify reporting compliance for these employers. 

DWC has also reorganized its employer resources website to help employers better locate pertinent 

ǿƻǊƪŜǊǎΩ compensation information.  The employer resources website 

(www.tdi.state.tx.us/wc/employer/index.html) now features a direct link to the automated DWC CƻǊƳπ

005, as well as Online Reporting Help and Frequently Asked Questions.  DWC also distributed 

information about these reporting requirements and the adoption of new rules to state business and 

ƴƻƴπǎǳōǎŎǊƛōŜǊ associations, and DWC coordinates with other state agencies to ensure they add these 

reporting requirements on their websites to increase employer awareness and compliance. 

 

GRACE PERIOD COMPLIANCE EFFORTS 

To further increase compliance with filing the DWC Form-005 and DWC Form-007, DWC allowed a grace 

period for non-subscriber filings for 2016.  This effort increased the number of forms filed with DWC, 

especially with DWC Form 005 (see Figure 5).  DWC also provided an option that let employers file the 

DWC Form 005 online and through electronic bulk submissions. Despite these efforts, however, overall 

ƴƻƴπǎǳōǎŎǊƛōŜǊ reporting compliance remains low.   An increase in the percentage of private employers 

ǿƛǘƘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƻǾŜǊŀƎŜΣ ŎƻǳǇƭŜŘ ǿƛǘƘ ŀƴ ƛƴŎǊŜŀǎŜ ƛƴ ǘƘŜ ƴǳƳōŜǊ ƻŦ 5²/ CƻǊƳ-005 filings 

by non-subscribers, has significantly increased non-subscriber reporting compliance in 2016 over 

previous years.  Overall, DWC estimates that about 35 percent of ƴƻƴπǎǳōǎŎǊƛōŜǊǎ (an estimated 82,260 

year-round private employers were non-subscribers in 2016) are ƛƴ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ 5²/ CƻǊƳπллр 

form filing requirement, compared to a compliance rate only 12 percent in 2014. 

http://www.tdi.texas.gov/
http://www.tdi.state.tx.us/wc/employer/index.html)
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Figure  5: Total Number  of  #6"ɪƔƔƙ Forms and #6"ɪƔƔƛ  

Injuries  Received by Fiscal Year 
 

  

Source: Texas Department of Insurance, Division of ²ƻǊƪŜǊǎΩ Compensation, 2016. 

While filings ƻŦ ǘƘŜ 5²/ CƻǊƳπллр increased in 2016, filings of the ƴƻƴπǎǳōǎŎǊƛōŜǊ ƛƴƧǳǊȅ report (the 

5²/ CƻǊƳπллтύ did not increase proportionately.  In fact, filings of these injury reports actually 

decreased after FY 2011 and have fluctuated in recent years.  Some lŀǊƎŜ ƴƻƴπǎǳōǎŎǊƛōŜǊǎ have reported 

that they believe only those injuries that they have accepted liability for as a ǿƻǊƪπǊŜƭŀǘŜŘ injury must be 

reported to DWC.  This may help explain why injury reports from ƴƻƴπǎǳōǎŎǊƛōŜǊǎ tend to be lower 

compared to the ƴǳƳōŜǊ ƻŦ ǿƻǊƪŜǊǎΩ compensation claims reported by subscribing employers. 

In order for DWC to accurately evaluate and report on workplace safety, employers must comply with 

coverage and injury reporting requirements.  DWC urges all employers, regardless of ǿƻǊƪŜǊǎΩ 

compensation coverage status, to comply with statutory and regulatory injury reporting requirements.  

Employers must report all ǇƻǘŜƴǘƛŀƭƭȅ ǿƻǊƪπǊŜƭŀǘŜŘ ŦŀǘŀƭƛǘƛŜǎΣ occupational diseases, and injuries that 

result in at least ƻƴŜπŘŀȅ of lost time from work, regardless of compensability or liability.  In order to 

promote better reporting from employers, DWC is considering an additional grace period to allow 

employers that have not reported non-coverage and injuries to do so without enforcement action or 

penalties.  DWC encourages employers that have not reported either DWC CƻǊƳπллр ƻǊ 5²/ CƻǊƳπллт 

to notify DWC immediately.   
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M EDICAL COSTS HAVE STABILIZED  OVER TIME AND ARE LOWER THAN 
IN OTHER STATES   

Prior to the 2005 legislative reforms, Texas had some of the highest medical costs per claim compared 

with other states, driven primarily by overutilization of medical treatment for injured employees.  

Despite high medical costs, injured employees also had poor return-to-work outcomes, less access to 

medical care, and lower satisfaction with care when compared to similarly injured employees in other 

states.  In response, the 79th Texas Legislature adopted several statutory changes to address these 

issues, including the adoption of evidence-based treatment guidelines, a pharmacy closed formulary, 

ŀƴŘ ǘƘŜ ŎǊŜŀǘƛƻƴ ƻŦ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƘŜŀƭǘƘ ŎŀǊŜ ƴŜǘǿƻǊƪǎΦ   

Figures 6 and 7 illustrate the medical cost 

trends that the system experienced before and 

after implementation of the 2005 reforms.  As 

Figure 6 illustrates, when total medical 

payments are analyzed without taking into 

account inflationary changes, total 

professional and hospital payments appear to 

have stabilized in the Texas ǿƻǊƪŜǊǎΩ compensation system (from $967 million in 2005 to about $973 

million in 2015).  Adjusted for inflation, however, total professional and hospital medical payments are 

about 17 percent lower than they were in 2005, and 31 percent lower than in 2000. 

 

 

 

 

 

 

 

 

 

 

According to an 18-state comparison by the 
²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜsearch Institute, 
in 2001, Texas was the highest nationally in 
terms of medical costs per claim.  Now, 
¢ŜȄŀǎΩ Ŏƻǎǘ ǇŜǊ ŎƭŀƛƳ ƛǎ 15 percent less than 
the median cost of those same states. 
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Figure  6: Total Professional and Hospital Medical Payments, Adjusted for 

Inflation , Service Years ƖƔƔƔɪƖƔƕƙɯȹÐÕɯÔÐÓÓÐÖÕÚȺ 

 
Source: Texas Department of LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ Compensation Research and Evaluation Group, 2016. 

Looking at Figure 7, it appears that the average medical cost per claim is still relatively stable compared 

ǘƻ ǘƘŜ ŘƻǳōƭŜπŘƛƎƛǘ increases in medical costs that the system experienced in the late мффлΩǎ and early 

нлллΩǎ before passage of HB 7 in 2005.10   Recent cost increases are mainly due to the 2008 DWC Medical 

Fee Guideline, which contains an annual inflation factorτthe Medicare Economic Index. 

 

 

 

 

 

 

                                                           
10 hƴ !ǳƎǳǎǘ мΣ нллоΣ ǘƘŜ ǎȅǎǘŜƳΩǎ ŦƛǊǎǘ aŜŘƛŎŀǊŜπōŀǎŜŘ ǇǊƻŦŜǎǎƛƻƴŀƭ ǎŜǊǾƛŎŜ ŦŜŜ ƎǳƛŘŜƭƛƴŜ ǘƻƻƪ ŜŦŦŜŎǘΦ ²ƘƛƭŜ ǘƘƛǎ ŦŜŜ ƎǳƛŘŜƭƛƴŜ 
increased reimbursement for some categories of services, including primary care, reimbursements for specialty surgery 
services were significantly reduced. On the whole, the reimbursement rates for professional medical services in the Texas 
ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜm went from approximately 140 percent of Medicare to approximately 125 percent of Medicare. 
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Figure  7: Average Professional and Hospital Medical Cost per Claim , 

Unadjusted, Service Years ƖƔƔƙɪƖƔƕƙ 
 

 

Source: Texas Department of LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ Compensation Research and Evaluation Group, 2016. 

Compared with other states, Texas experienced significant reductions in medical costs per claim as a 

result of legislative reforms to the ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ system.  In 2001, Texas was among the 

highest nationally in terms of medical costs per claim, according to a ƳǳƭǘƛπǎǘŀǘŜ comparison by the 

²ƻǊƪŜǊǎΩ Compensation Research Institute.  Now, TexasΩ Ŏƻǎǘ ǇŜǊ ŎƭŀƛƳ ǿƛǘƘ мн ƳƻƴǘƘǎ ƳŀǘǳǊƛǘȅ is 

about 15 percent less than the median cost of the 18 states included in the analysis, which included 

Florida, Pennsylvania, Louisiana, and Illinois (see Figure 8). 
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Figure  8:  Average Medical Cost  for  Claims  with  More Than 7  Days of  Lost 

Time  (All  Services), 12 Months  and 36 Months  Average Maturity  

 

Source: ²ƻǊƪŜǊǎΩ Compensation Research Institute, /ƻƳǇ{ŎƻǇŜϰ Medical Benchmarks for Texas, 17th Edition, 2016. 

As Figure 9 indicates, while other states have seen ŘǊŀƳŀǘƛŎ ƳŜŘƛŎŀƭ Ŏƻǎǘ ƛƴŎǊŜŀǎŜǎ ƛƴ ǘƘŜƛǊ ǿƻǊƪŜǊǎΩ 

ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳǎΣ ¢ŜȄŀǎΩ Ŏƻǎǘǎ ƘŀǾŜ ǎǘŀōƛƭƛȊŜŘΦ  This stabilization, coupled with a reduction in injury 

ǊŀǘŜǎΣ ŜƴŀōƭŜŘ ƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊǎ ǘƻ ǊŜŘǳŎŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ǊŀǘŜǎ ŀƴŘ ŜƴŎƻǳǊŀƎŜd more 

ŜƳǇƭƻȅŜǊǎ ǘƻ ǇǊƻǾƛŘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƻǾŜǊŀƎŜ ǘƻ ǘƘŜƛǊ ŜƳǇƭƻȅŜŜǎΦ 
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Figure  9:  Average Medical Cost  for  Claims  with  More Than 7  Days of  Lost 

Time  (All  Services), 12 Months  Average Maturity, 1996 -2013 

 

Source: ²ƻǊƪŜǊǎΩ Compensation Research Institute, /ƻƳǇ{ŎƻǇŜϰ Medical Benchmarks, for Texas, 17th Edition, 2016. 

Information from the annual ǿƻǊƪŜǊǎΩ compensation network report card produced by the Texas 

Department of Insurance, ²ƻǊƪŜǊǎΩ Compensation Research and Evaluation Group (REG) in September 

2016 provides insight into the ongoing implementation of certified health care networks, a key 

component of the 2005 legislative reforms.11  As Figure 10 shows, for the first time since networks were 

implemented, the average medical cost per network claim was lower ǘƘŀƴ ƴƻƴπƴŜǘǿƻǊƪ ŎƭŀƛƳǎΣ ŀǘ ǎƛȄ 

                                                           
11 CƻǊ ƳƻǊŜ ƛƴŦƻǊƳŀǘƛƻƴ ŀōƻǳǘ Ƙƻǿ ƛƴŘƛǾƛŘǳŀƭ ƴŜǘǿƻǊƪǎ ŎƻƳǇŀǊŜ ǿƛǘƘ ŜŀŎƘ ƻǘƘŜǊ ŀƴŘ ǿƛǘƘ ƴƻƴπƴŜǘǿƻrk claims on a variety of 
cost and ƻǳǘŎƻƳŜǎ ƳŜŀǎǳǊŜƳŜƴǘǎΣ ǎŜŜ ά2016 WƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ bŜǘǿƻǊƪ wŜǇƻǊǘ /ŀǊŘ wŜǎǳƭǘǎέ ōȅ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ 
LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ ŀƴd Evaluation Group. 
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months after an injury.  Overall, network medical costs have remained stable over the past five years, 

while non-network medical costs per claim have risen steadily after the prohibition of informal network 

discounts in 2011 and increases in medical fees resulting from the adoption of the 2008 Medical Fee 

Guideline.12  In 2016, about пт ǇŜǊŎŜƴǘ ƻŦ ƴŜǿ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ ǿŜǊŜ ǘǊŜŀǘŜŘ ƛƴ ŎŜǊǘƛŦƛŜŘ 

health care networks or political subdivision health plans.13  As employers and insurance carriers 

continue to use health care networks to deliver medical treatment to injured employees, the cost and 

outcomes of these networks will play a larger role in determining the overall efficiency of the Texas 

woǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΦ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
12 In 2007, the Legislature adopted HB 473, which prohibited insurance carriers from taking informal network discounts off of 
medical bills for non-network claims starting January 1, 2011. 
13 Under Labor Code, §504.053 (b) (2), political subdivisions may elect to provide medical benefits to their employees by 
establishing or contracting with certified health care networks or contracting directly with health care providers to form their 
ƻǿƴ ƘŜŀƭǘƘ ǇƭŀƴǎΦ  ¢ƘŜǎŜ ǇƻƭƛǘƛŎŀƭ ǎǳōŘƛǾƛǎƛƻƴ ƘŜŀƭǘƘ Ǉƭŀƴǎ ŀǊŜ ƻŦǘŜƴ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άрлп ƴŜǘǿƻǊƪǎΦέ 
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Figure  10. Average Medical Cost  per Claim, Network  and -ÖÕɪ-ÌÛÞÖÙÒ 

Claims,  Six Months  /ÖÚÛɪ(ÕÑÜÙà 
 

 

Source: Texas 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ ŀƴŘ 9Ǿŀƭǳŀǘƛƻƴ DǊƻǳǇΣ нлмсΦ 

Two areas in particular, need close monitoring by DWC in the futureτhospital outpatient payments per 

claim, driven mostly by treatment/operating room fees and the average number of 

neurological/neuromuscular testing visits per claim. 

PHARMACY CLOSED FORMULARY PRODUCES SIGNIFICANT RESULTS; 
OTHER STATES A IM TO REPLICATE  TEXAS FORMULARY M ODEL  

The last component of the 2005 legislative reforms implemented by DWC was the adoption of a 

pharmacy closed formulary for Texas ǿƻǊƪŜǊǎΩ compensation claims.  The closed formulary took effect 

for ƴŜǿ ǿƻǊƪŜǊǎΩ compensation claims with dates of injury on or after September 1, 2011 and for older 

(legacy) claims on September 1, 2013.14   The closed pharmacy ŦƻǊƳǳƭŀǊȅ ƛƴŎƭǳŘŜǎ ŀƭƭ C5!πapproved drugs, 

except investigational and experimental drugs and excludes drugs listed as άbέ ŘǊǳƎǎ όƻǊ άƴƻǘ 

ǊŜŎƻƳƳŜƴŘŜŘέ drugs).  άbέ ŘǊǳƎǎ ŀǊŜ ƭƛǎǘŜŘ ƛƴ !ǇǇŜƴŘƛȄ ! ƻŦ 5²/Ωǎ ŀŘƻǇǘŜŘ treatment guidelines the 

Official Disability Guidelines: Treatment in ²ƻǊƪŜǊǎΩ Comp, published by the Work Loss Data Institute. 

                                                           
14 [ŜƎŀŎȅ ŎƭŀƛƳǎ ƛƴŎƭǳŘŜ ǘƘƻǎŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ ǿƛǘƘ ŘŀǘŜǎ ƻŦ ƛƴƧǳǊȅ ǇǊƛƻǊ ǘƻ {ŜǇtember 1, 2011. 
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Under this formulary, prescriptions that are excluded from the formulary require ǇǊŜπŀǇǇǊƻǾŀƭ by the 

insurance carrier before they can be dispensed.  

In 2016, the REG published its seventh analysis of the 

impact of the DWC pharmacy closed formulary.   The 

most recent analysis shows that the pharmacy closed 

formulary has had a significant impact on new injuries 

and legacy claims.15  The study compared injuries that 

occurred in (September-August) 2012 and 2013 with injuries that occurred during the same timeframe in 

2009, 2010 and 2011.  Both sets of claims were analyzed at 24 ƳƻƴǘƘǎ Ǉƻǎǘπinjury to account for 

differences in claim maturity.  The study found that the closed formulary reduced the total number of 

claims receiving άbέ ŘǊǳƎǎ by 67 percent from 2011 to 2012 (see Figure 11). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
15 CƻǊ ƳƻǊŜ ƛƴŦƻǊƳŀǘƛƻƴΣ ǎŜŜ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ ŀƴŘ 9Ǿŀƭǳŀǘƛƻƴ DǊƻǳǇΣ Impact 
of the Texas Pharmacy Closed Formulary, 2016. 

Overall, total pharmacy costs were 
reduced 15 percent as a result of the 
pharmacy closed formulary. 

http://www.tdi.texas.gov/


25 

Division of ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ .ƛennial Report to the 85th Texas Legislature 

Texas Department of InsuranceΣ 5ƛǾƛǎƛƻƴ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ | www.tdi.texas.gov 25 

Figure  11: Frequency of  Claims  Receiving  Ɂ-ɂ Drugs,  Injury  Years ƖƔƔƝɪƖƔƕƗ 
 

 

Source: Texas Department of LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ Compensation Research and Evaluation Group, 2016. 

The closed pharmacy formulary had a significant impact on prescription drug costs in the Texas ǿƻǊƪŜǊǎΩ 

compensation system.  Overall, total pharmacy costs for 2012 were reduced 15 percent (about $6 

million), compared to 2011.  Cost reductions were even more significant ŦƻǊ άbέ ŘǊǳƎǎΦ  Prescription 

drug costs attributed to άNέ drugs for 2012 claims were reduced by 78 percent compared to 2011, and 

the average άbέ ŘǊǳƎ Ŏƻǎǘ ǇŜǊ ŎƭŀƛƳ was reduced by more than a third (see Table 3). 
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Table  3: Impact  of  Closed Formulary  on Pharmacy Costs, Injury  Years ƖƔƔƝɪƖƔƕƕ 
 

 
Injury  Year 

 
2009  

 
2010  

 
2011  

 

2012  

 

2013  
ςπρρȤςπρς 
Percentage 

Change 

Total pharmacy costs 
(in thousands) 

 
$49,617 

 
$46,263 

 
$44,545 

 
$38,020 

 
$36,671 

 
-15% 

Total cost of άNέ 
drug 
prescriptions (in 
thousands) 

 
$11,852 

 
$11,294 

 
$8,913 

 
$1,950 

 
$1,007 

 
-78% 

Average άbέ drug 
cost per claim 

 

$376 

 

$379 

 

$367 

 

$240 

 

$241 

 

-35% 

Source: Texas 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎearch and Evaluation Group, 2016. 

The pharmacy closed formulary also had a significant impact on prescribing patterns for Texas physicians 

ǘǊŜŀǘƛƴƎ ǿƻǊƪŜǊǎΩ compensation claims (see Table 4).  The frequency ƻŦ άbέ ŘǊǳƎ prescriptions dispensed 

to injured employees was reduced by 77 percent from 2011 to 2012, ǿƘƛƭŜ ǘƘŜ ƴǳƳōŜǊ ƻŦ άbέ ŘǊǳƎ 

prescriptions per claim was reduced by 32 percent.  The reduction in άbέ drug prescriptions did not 

result in an overall increase in other types of prescriptions.  In fact, there was a slight decrease in the 

total ƴǳƳōŜǊ ƻŦ άƻǘƘŜǊ ŘǊǳƎέ prescriptions to injured employees during that time.   
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Table 4: Impact  of Closed Formulary on Prescription Patterns,   

Injury  Years ƖƔƔƝɪƖƔƕƗ 

 
Injury  Year 

 
2009  

 
2010  

 
2011  

 

2012  

 

2013  
ςπρρȤςπρς 
Percentage 

Change 

Ȱ.ȱ drugs  

.ÕÍÂÅÒ ÏÆ Ȱ.ȱ 
drug 
prescriptions 

113,333 98,251 74,081 16,974 8,979 -77% 

Number of ȰNȱ 
drug 
prescriptions per 
claim 

3.6 3.3 3.1 2.1 2.1 -32% 

Other drugs  

Number of Other 
drug 
prescriptions 

575,131 559,253 591,017 576,221 536,889 -3% 

Number of Other 
drug 
prescriptions per 
claim 

 
5.6 

 
5.6 

 
5.7 

 
5.6 

 
5.6 

 
-2% 

Source: Texas 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ and Evaluation Group, 2016. 

When DWC first implemented the closed formulary, some stakeholders were concerned that physicians 

ǿƻǳƭŘ ǎƛƳǇƭȅ ǎǳōǎǘƛǘǳǘŜ ŀƴ άbέ drug for another drug, which would essentially negate the savings to the 

formulary.  REG recently completed a separate analysis using a controlled group of legacy claims that 

ǇǊŜǾƛƻǳǎƭȅ ǊŜŎŜƛǾŜŘ άbέ drugs and found that about 85 percent of tƘŜǎŜ ŎƭŀƛƳǎ ǎǘƻǇǇŜŘ ǊŜŎŜƛǾƛƴƎ άbέ 

ŘǊǳƎǎ ŀŦǘŜǊ ǘƘŜ ŦƻǊƳǳƭŀǊȅ ǘƻƻƪ ŜŦŦŜŎǘΦ ¦ǎŜ ƻŦ άƻǘƘŜǊ ŘǊǳƎǎέ ŀƭǎƻ ŘŜŎǊŜŀǎŜŘ оу ǇŜǊŎŜƴǘ ŦƻǊ ǘƘŜ ŎƭŀƛƳǎ ƛn 

the control group.  These findings indicate that the closed formulary may have caused some physicians 

to review the medical necessity of all prescriptions dispensed to injured employees and not just 

ǇǊŜǎŎǊƛǇǘƛƻƴǎ ŦƻǊ άbέ drugs. 

http://www.tdi.texas.gov/
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Use of opioid painkillers among the American public has been deemed an epidemic by the U.S. Surgeon 

General, who has initiated a new nationwide campaign in 2016 that focuses attention on overuse of 

prescription opioids to treat pain.16  ¢ƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ Ƙŀǎ ƘŜƭped pave the way 

to addressing opioid overuse among injured employees through implementation of the closed formulary.  

As a result, the frequency of all opioid prescriptions was reduced by 11 percent and the frequency ƻŦ άbέ 

drug opioids was reduced by 81 percent between 2011 and 2012.  The closed formulary has also 

significantly reduced the number of injured employees receiving extremely high dosages of άbέ drug 

opioids from almost 15,000 in service year 2009 to less than 800 by service year 2014 (see Figure 12).17  

The U.S. Centers for Disease Control (CDC) defines an extremely high dose as more than 90 Morphine 

Milligram Equivalents (MMEs) per day.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
16  See www.turnthetiderx.org.  This initiative includes guidance for physicians to better assess pain and function and look for 
alternatives before prescribing opioids.  It is designed to work hand-in-hand with the new CDC Opioid Prescribing Guide. 
17 MMEs are designed to compare the dosage amounts for various types of opioid drugs, packages and strengths using the 
drug morphine as the reference point.  Patients that receive high MMEs/day are at significantly higher risk of overdose and 
death according to the CDC. 
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Figure 12: Number of Claims Receiving Ɂ-ɂɯdrug Opioid Prescriptions with 

90+ MMEs/Day, Service Years ƖƔƔƝɪƖƔƕƘ 

 

Source: Texas 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀrch and Evaluation Group, 2016. 

DWC needs additional data to determine the ƭƻƴƎπǘŜǊƳ effects of the closed pharmacy formulary on the 

utilization and costs ƻŦ άbέ ŘǊǳƎǎ and the effect this 

reduction has had on injured employee outcomes.  

Overall, the results of several analyses conducted over 

the last several years indicate that the formulary has 

had a significant impact on the utilization and costs 

ŀǎǎƻŎƛŀǘŜŘ ǿƛǘƘ ǘƘŜǎŜ άNέ ŘǊǳƎǎΣ ŀǎ ǿŜƭƭ ŀǎ an effect on 

the overall utilization of opioids by injured employees.   

ACCESS TO CARE HAS IMPROVE D FOR INJURED EMPLOYEES  

Ensuring that injured employees have adequate access to medical care is an important function of the 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ system. Without sufficient access to care, necessary medical care is delayed, 

increasing medical and income benefit costs and unnecessarily adding to time off of work.  System 

participants have raised concerns in the past that the ǿƻǊƪŜǊǎΩ compensation system had ŀƴ άŀŎŎŜǎǎ ǘƻ 

ŎŀǊŜ ǇǊƻōƭŜƳέ and that many health care providers, particularly physicians, were concerned with the 
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About 84 percent of injured 
employees receive non-emergency 
medical care either the same day or 
within seven days of the injury. 
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άƘŀǎǎƭŜ ŦŀŎǘƻǊέ and compensation rates associated with treating injured employees.18   

An analysis of the medical billing and payment data collected by DWC, combined with licensing 

information from the Texas Medical Board, shows a significant increase in the number of active 

physicians in Texas over the last decade.  This increase is primarily the result of tort reform legislation in 

2003.  The overall increase in active physicians in Texas Ŧƭƻǿǎ ǘƘǊƻǳƎƘ ǘƻ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

system, which has also seen an increase in the number of physicians  treating  ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

claims over time (from 17,649 physicians treating ǿƻǊƪŜǊǎΩ compensation claims in 2005 to 18,127 in 

2015) (see Figure 13).  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           

18 The passage of the first aŜŘƛŎŀǊŜπōŀǎŜŘ ǇǊƻŦŜǎǎƛƻƴŀƭ services fee guideline in 2002 (the guideline became effective in 

August 2003 after a court battle) spurred controversy when the compensation rate for ǿƻǊƪŜǊǎΩ compensation professional 

services was set at 125 percent of Medicare. For some specialty providers, such as surgeons, this was a significant cut in 

compensation and many providers said they would no longer accept injured employees as patients.  
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Figure  13: Total  Number  of  Active  Physicians Who Treated 6ÖÙÒÌÙÚɀ 

Compensation  Claims,  Service Years ƖƔƔƔɪƖƔƕƙ 

 

{ƻǳǊŎŜΥ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎearch and Evaluation Group, 2016. 

bƻǘŜǎΥ ΨActive ƛƴ ¢a.Ω ǊŜŦŜǊǎ ǘƻ ǘƘŜ ǘƻǘŀƭ ƴǳƳōŜǊ ƻŦ ŀŎǘƛǾŜ ǇƘȅǎƛŎƛŀƴǎ ƭƛŎŜƴǎŜŘ ōȅ ǘƘŜ ¢ŜȄŀǎ aŜŘƛŎŀƭ .ƻŀǊŘΦ ΨTreating WC 
ǇŀǘƛŜƴǘǎΩ refers to the number of participating physicians who billed at least one service in a given service/calendar year 
according to the medical billing data.  *2004 shows an average of 2003 and 2005 due to incomplete data. 

Since the 2005 legislative reforms, a consistent decline in injury rates and ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ, 

along with a stabilizing pool of physicians participating in the Texas ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ has 

lowered the ŀǾŜǊŀƎŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎŀǎŜƭƻŀŘ ŦƻǊ ŜŀŎƘ ǇŀǊǘƛŎƛǇŀǘƛƴƎ physician, meaning fewer 

injured employees are competing for the same physicians (see Figure 15).  In 2005, each treating 

physician filed about 19 woǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ, compared to 15 per physician in 2015ςa 21 

percent decrease. 
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Figure  15: Average Number  of  Claims per  6ÖÙÒÌÙÚɀ Compensation  

Participating  Physician,  Injury Year ƖƔƔƔɪƖƔƕƙ

 
 
{ƻǳǊŎŜΥ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ Compensation Research and Evaluation Group, 2016. 
*2004 shows an average of 2003 and 2005 due to incomplete data. 

IƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜǎΩ ŀŎŎŜǎǎ ǘƻ ǘƛƳŜƭȅ ƳŜŘƛŎŀƭ ŎŀǊŜ ƛƴ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ Ƙŀǎ 

improved since the 2005 legislative reforms.  About 84 percent of injured employees received initial 

medical care either on the same day of injury or within seven days in 2013, up from 76 percent in 2000 

(see Figure 16).  Several REG studies have shown that delayed access to initial medical treatments 

increases overall claim costs and reduces the likelihood of injured employees returning to productive 

employment.19   

 

 

 

                                                           
19 {ŜŜ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ ŀƴŘ 9Ǿŀƭǳŀǘƛƻƴ DǊƻǳǇΣ Access to Medical Care in the 
¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ {ȅǎǘŜƳ, 2012 and 2015. 
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Figure  16: Percentage of  Claims  by Number  of  Days between Injury  and the 

First  -ÖÕɪ$ÔÌÙÎÌÕÊà Medical Service, ƖƔƔƔɪƖƔƕƙ 

 

{ƻǳǊŎŜΥ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎearch and Evaluation Group, 2016. 
Note: 2004 shows an average of 2003 and 2005 due to incomplete data. 

The introduction of certified networks also appears to have improved the timeliness of medical care for 

injured employees.  bƻƴπƴŜǘǿƻǊƪ ŎƭŀƛƳǎ ŀǾŜǊŀƎŜŘ about 5 days from ǘƘŜ ŘŀǘŜ ƻŦ ƛƴƧǳǊȅ ǘƻ ŦƛǊǎǘ ƴƻƴπ

emergency medical treatment in 2015, compared to 3-5 days for most certified networks. 

RETURNɪTOɪWORK RATES IMPROVE  FOR INJURED EMPLOYEES 

One ƻŦ ǘƘŜ Ƴƻǎǘ ōŀǎƛŎ ƻōƧŜŎǘƛǾŜǎ ƻŦ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ ƛǎ ǘƻ ǊŜǘǳǊƴ ƛƴƧǳǊŜŘ 

ŜƳǇƭƻȅŜŜǎ ǘƻ ǎŀŦŜ ŀƴŘ ǇǊƻŘǳŎǘƛǾŜ ŜƳǇƭƻȅƳŜƴǘΦ  9ŦŦŜŎǘƛǾŜ ǊŜǘǳǊƴπǘƻπǿƻǊƪ ǇǊƻƎǊŀƳǎ ƘŜƭǇ ǊŜŘǳŎŜ ǘƘŜ 

ŜŎƻƴƻƳƛŎ ŀƴŘ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ƛƳǇŀŎǘ ƻŦ ŀ ǿƻǊƪπǊŜƭŀǘŜŘ ƛƴƧǳǊȅ ƻƴ ŀƴ ƛƴƧured employee, reduce income 

benefit costs, and curb productivity losses for Texas employers. Before the 2005 legislative reforms,  

Texas injured employees were generally off work for longer periods of time and were more likely to 

report that their take-home pay after a work-related injury was less than pre-injury pay.   Armed with 

ǘƘŜǎŜ ŦƛƴŘƛƴƎǎΣ ǇƻƭƛŎȅƳŀƪŜǊǎ ŀƴŘ ǎȅǎǘŜƳ ǇŀǊǘƛŎƛǇŀƴǘǎ ǇƭŀŎŜŘ ŎƻƴǎƛŘŜǊŀōƭŜ ŀǘǘŜƴǘƛƻƴ ƻƴ ƛƳǇǊƻǾƛƴƎ ǊŜǘǳǊƴπ
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Several components of the 2005 legislative reforms placed significant focus on returning employees to 

work, including a requirement that 5²/ ŀŘƻǇǘ ǊŜǘǳǊƴπǘƻπǿƻǊƪ ƎǳƛŘŜƭƛƴŜǎΤ ƛƴǎǘƛǘǳǘe ŀ ǊŜǘǳǊƴπǘƻπǿƻǊƪ 

reimbursement program for employers; improve coordination of vocational rehabilitation referrals 

between DWC, the Office of Injured Employee Counsel and the Department of Assistive and 

wŜƘŀōƛƭƛǘŀǘƛƻƴ {ŜǊǾƛŎŜǎ ό5!w{ύΤ ƛƳǇǊƻǾŜ ǊŜǘǳǊƴπǘƻπǿƻǊƪ ƻǳǘǊŜŀŎƘ ŜŦŦƻǊǘǎΤ ŀƴŘ implement changes in the 

ǿƻǊƪπǎŜŀǊŎƘ ǊŜǉǳƛǊŜƳŜƴǘǎ ŦƻǊ ƛƴƧǳǊŜŘ employees who qualify for Supplemental Income Benefits (SIBs). 

Since the passage of HB 2600 in 2001 and the passage of HB 7 in 2005, there has been a steady increase 

in the percentage of injured employees receiving Temporary Income Benefits (TIBs).  That is, injured 

employees with more than seven days of lost time who have initially returned to work after their injuries.  

In fact, the 2005 legislative reforms appeared to have helped temper the effects of the economic 

downturn in Texas.  Despite the economic decline from late 2009 to 2012, a higher percentage of 

injured employees receiving income benefits went back to work within six months in 2013 (83 percent), 

compared to 2004 (74 percent) (see Figure 17ύΦ  ¢ŜȄŀǎΩ ŜŎƻƴƻƳƛŎ ǊŜŎƻǾŜǊȅΣ ǇƻǿŜǊŜŘ ōȅ ŀ ǎƛƎƴƛŦƛŎŀƴǘ 

increase in statewide oil and gas jobs, led to a significant rebound in the initial return-to-work rate in 

2013.  Further monitoring is necessary, however, to determine what impact, if any, the subsequent drop 

in oil and gas production in 2015 and 2016 will have on future return-to-work rates. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://www.tdi.texas.gov/


35 

Division of ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ .ƛennial Report to the 85th Texas Legislature 

Texas Department of InsuranceΣ 5ƛǾƛǎƛƻƴ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ | www.tdi.texas.gov 35 

Figure  17: Percentage of  Injured  Employees Receiving  TIBs Who Initially  

Returned  to Work  within  6 Months  /ÖÚÛɪ(ÕÑÜÙà 

 
Source: Texas 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎearch and Evaluation Group, 2015. 

While the percentage of injured employees who initially return to work is an important benchmark of 

system performance, a more accurate measure of the ǎȅǎǘŜƳΩǎ ability to promote άǎǳŎŎŜǎǎŦǳƭέ ǊŜǘǳǊƴπǘƻπ

work initiatives is whether these injured employees remain employed once they go back to work.  As 

Table 5 indicates, the percentage of injured employees receiving TIBs who initially returned to work and 

remained employed for at least three successive quarters (or nine months) also continues to improve.  

Roughly 75 percent of employees injured in 2013 who initially returned to work within the first six 

months of their injuries remained employed for three consecutive quarters, compared to only 66 

percent in 2004.  Like the initial ǊŜǘǳǊƴπǘƻπǿƻǊƪ rates in Figure 17, the percentage of TIBs recipients who 

returned to work and remained employed declined from 2009 to 2011 due to the impact of the U.S. 

recession and high unemployment rates.  Return-to-work rates in Texas, however, began to rebound in 

2012 and 2013, along with the ǎǘŀǘŜΩǎ economy. 
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Table  5: Percentage of  Injured  Employees Receiving  TIBs Who Initially  

Returned  to Work  and Remained Employed  for  Three Successive Quarters 
(6  Months  to 3 9ÅÁÒÓ 0ÏÓÔȤÉÎÊÕÒÙɊ 

 

 
Injury  Year 

Within  6 
Months  

Post Injury  

Within  
1 Year 

Post Injury  

Within  
1.5 Years 

Post Injury  

Within  
2 Years 

Post Injury  

Within  
3 years 

Post Injury  

2009 68% 75% 78% 81% 84% 

2010 69% 76% 79% 82% 85% 

2011 68% 76% 79% 81% 85% 

2012 74% 81% 82% 82% 
 

2013 75%    
 

Source: Texas 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ Compensation Research and Evaluation Group, 2015. 
Note 1: The studȅ ǇƻǇǳƭŀǘƛƻƴ Ŏƻƴǎƛǎǘǎ ƻŦ нттΣнпс ŜƳǇƭƻȅŜŜǎ ƛƴƧǳǊŜŘ ƛƴ нллфπнлмо who also received TIBs. ). Note 2: The third 
year of 2012, and the one, one and one-half, second, and third years of 2013 are excluded due to insufficient data. Note 3: 
SustainŜŘ ǊŜǘǳǊƴπǘƻπǿƻǊƪ ǊŀǘŜǎ ŦƻǊ нлмо injuries are subject to change, as more wage data is made available for injuries 
occurring in the later quarters of 2013. 

Not only has the percentage of injured employees who returned to work and remained employed 

improved since the 2005 legislative reforms, but the amount of time the average injured employee who 

received TIBs is off work after an injury also decreased from a median of нуπнф days ƛƴ нллпπнллр ǘƻ мф 

days in 2013.  The reduction in the number of days off work per claim not only allows employers to 

quickly restore productivity levels after a work-related injury, it also allows injured employees to regain 

their wage-earning capacity quicker, helping them  avoid severe economic losses as a result of a work-

related injury.  Results from the 2016 ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ Network Report Card produced by the 

REG also indicate that injured employees who receive medical care from networks (either certified health 

care networks or political subdivision health plans) reported higher return-to-work rates than workers 

with non-network claims, and they also had less time away from work.  The improved performance of 

most networks ƻǾŜǊ ƴƻƴπƴŜǘǿƻǊƪ ŎƭŀƛƳǎ Ƴŀȅ ōŜ ǘƘŜ ǊŜǎǳƭǘ of coordination between system participants, 

particularly employers that help injured employees to return to work. 
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M EDICAL D ISPUTES HAVE SIGNIFICANTLY DECLINED  

The 2001 and 2005 legislative reforms also focused on reducing friction among health care providers, 

injured employees, and insurance carriers by requiring them to resolve medical necessity disputes 

through use of Independent Review Organizations (that is, panels of doctors certified by TDI).  The use of 

standardized medical billing forms, documentation requirements, coding requirements, certified health 

care networks, and ŜǾƛŘŜƴŎŜπōŀǎŜŘ treatment guidelines 

have also helped avoid disputes.  Generally, there are three 

types of medical disputes raised in the ǿƻǊƪŜǊǎΩ 

compensation system: 

 fee disputes (which may include a dispute over the 
application ƻŦ 5²/Ωǎ fee guidelines or  billing requirements); 

 preauthorization/concurrent review disputes20 (that is, disputes regarding the medical necessity of 
certain medical treatments that were denied prospectively or concurrently by the insurance 
carrier); and 

 retrospective medical necessity disputes (that is, disputes regarding the medical necessity of 
medical treatments and services that have already been rendered and billed by the health care 
provider).  

 

As Table 6 indicates, the 2005 legislative reforms to the Texas workers' compensation system led to a 

significant reduction in the number of medical disputes filed with DWC.  In 2003, 5²/Ωǎ predecessor, the 

¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ Compensation Commission, received about 17,433 medical disputes, but by 2015 that 

number had fallen by about 70 percent, to 5,283.  The decline in disputes was related to several factors, 

including fewer claims filed, creation of health care networks in 2006, adoption of 5²/Ωǎ medical 

treatment guidelines in 2007, and 5²/Ωǎ ŀŘƻǇǘƛƻƴ ƻŦ ƴŜǿ professional, inpatient and outpatient 

hospital and ambulatory surgical center fee guidelines in 2008.  DWC did not experience an increase in 

medical disputes after the implementation of the closed formulary for new claims in 2011 and for legacy 

claims in 2013.  Lƴ ŦŀŎǘΣ ǘƘŜ ǾƻƭǳƳŜ ƻŦ ƳŜŘƛŎŀƭ ŘƛǎǇǳǘŜǎ ƛƴ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ Ƙŀǎ 

                                                           
20 Labor Code, §413.014 and 28 Texas Administrative Code (TAC) §134.600 include a list of medical treatments and services 
that require preauthorization or concurrent review by the insurance carrier before they can be provided to an injured 
employee. Networks are not subject to these requirements and may establish their own lists of medical treatments and 
services that require preauthorization or concurrent review. See Texas Insurance Code, §1305.351. 

Medical disputes have declined 
70 percent from 2003-2015. 
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remained relatively stable over the past five years.   

While stable overall, there has been a shift over time in the distribution of medical disputes. Before the 

2005 legislative reforms, a greater share of medical disputes involved medical treatments that were 

denied retrospectively as not medically necessary by insurance carriers.  With the legislative reformsΩ 

increased ŜƳǇƘŀǎƛǎ ƻƴ ǇǊŜπŀǳǘƘƻǊƛȊŀǘƛƻƴΣ most retrospective medical necessity disputes disappeared 

from the system and the percentage of all medical disputes involving ǇǊŜπŀǳǘhorization denials increased 

from 13 to 23 percent. 

A IR AMBULANCE FEE D ISPUTES 

One additional area that has seen a significant increase in medical fee disputes in recent years involves 

the amount of reimbursement for air ambulance services (as of November 10, 2016, there were 665 

active air ambulance disputes pending at DWC).  Air ambulance providers have asserted that the federal 

Airline Deregulation Act of 1978 preempts any state regulation regarding the price of air ambulance 

ǎŜǊǾƛŎŜǎΣ ǿƘƛƭŜ ǿƻǊƪŜǊǎΩ ŎƻƳpensation insurance carriers counter that DWC has the authority to 

determine payment, as the federal McCarran-Ferguson Act generally prevents a federal preemption of 

state laws regulating the business of insurance.   

Currently, there are lawsuits pending in state (Texas Mutual Insurance Company, et al., v. Phi Air 

Medical, LLC) and federal court (!ƛǊ 9ǾŀŎ 9a{Σ LƴŎΦΣ ǾΦ {ǘŀǘŜ ƻŦ ¢ŜȄŀǎΣ 5ŜǇǘΦ ƻŦ LƴǎǳǊŀƴŎŜΣ 5ƛǾΦ ƻŦ ²ƻǊƪŜǊǎΩ 

Compensation) to address these issues.  The federal lawsuit raising the preemption issues was dismissed 

by federal court on jurisdictional grounds, and this dismissal is currently on appeal to the U.S. Fifth 

Circuit.  The state lawsuit is set for hearing in a Travis County District Court in December, and DWC has 

intervened in support of the requested declaration that the federal Airline Deregulation Act of 1978 does 

not ǇǊŜŜƳǇǘ ǘƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ŀƴŘ ǊǳƭŜǎ ǘƘŀǘ ǊŜƎǳƭŀǘŜ ǘƘŜ ōƛƭƭƛƴƎ ŀƴŘ 

reimbursement for air ambulance services provided to injured employees.   

The resolution of ǘƘƛǎ ŦŜŘŜǊŀƭ ǇǊŜŜƳǇǘƛƻƴ ǉǳŜǎǘƛƻƴ ƛǎ ŎǊǳŎƛŀƭ ǘƻ ǘƘŜ ƎŜƴŜǊŀƭ ǇǊŜƳƛǎŜ ǘƘŀǘ ǿƻǊƪŜǊǎΩ 

compensation benefits, including medical benefits, are regulated by state laws, and that the state is 

responsible for ensuring that medical reimbursement rates for services pǊƻǾƛŘŜŘ ǿƛǘƘƛƴ ǘƘŜ ǿƻǊƪŜǊǎΩ 

compensation system safeguard quality medical care and promote effective cost control. 
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Table 6: Number  and Distribution  of  Medical Disputes Submitted  to TDI or 

DWC, by Type of  Medical Dispute (as of  April 2016 )21
 

 

Year Dispute  
Received 

 

0ÒÅȤÁÕÔÈÏÒÉÚÁÔÉÏÎ 
 

Fee Disputes  
Retrospective  

Medical  Necessity 
Disputes  

 

Total  

2003 11% 70% 19% 17,433 

2004 13% 60% 27% 14,291 

2005 13% 68% 19% 13,257 

2006 16% 70% 14% 9,706 

2007 27% 72% 1% 8,810 

2008 22% 75% 3% 12,244 

2009 24% 74% 2% 12,293 

2010 41% 58% 1% 7,596 

2011 35% 63% 2% 7,795 

2012 37% 62% 1% 5,643 

2013 26% 73% 1% 5,187 

2014 26% 74% Less than 1% 5,241 

2015 23% 77% Less than 1% 5,283 

{ƻǳǊŎŜΥ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΥ 5ƛǾƛǎƛƻƴ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ²ƻǊƪŜǊǎΩ Compensation Research and 
Evaluation Group, 2016. 
 

CLAIM DENIAL RATES AND REQUESTS FOR INDEMN ITY D ISPUTE 
RESOLUTION DECLINE ; DESIGNATED  DOCTOR D ISPUTES REMAIN H IGH  

The number of ǿƻǊƪŜǊǎΩ compensation claims initially denied or disputed by the insurance carrier as not 

ǿƻǊƪπǊŜƭŀǘŜŘ decreased from 16 percent in 2005 to 13 percent in 2015 (see Figure 18).  This change 

reflects liability denials and initial compensability (that is, whether an injury is ǿƻǊƪπǊŜƭŀǘŜŘ or not), and 

do not account for denied claims that were eventually approved as ǿƻǊƪπǊŜƭŀǘŜŘ ŘǳǊƛƴƎ 5²/ dispute 

proceedings.  

                                                           
21 From August 2008 to August 2009, one health care provider filed about 6,000 pharmacy fee disputes against one insurance 
carrier. DWC upheld a great majority of these disputes in favor of the insurance carrier (about 60 percent of all fee disputes 
decisions made during those years), and the requestor eventually withdrew all of the disputes during the appeal process. 
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Figure  18: Percentage of  Reportable  Claims That  Are   

Initially  Denied/Disputed,  by Injury  Year 

 

 
{ƻǳǊŎŜΥ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎearch and Evaluation Group, 2016. 

 !ƭǘƘƻǳƎƘ ƳǳŎƘ ƻŦ ǘƘŜ ǎȅǎǘŜƳΩǎ ǊŜǎƻǳǊŎŜǎ ŀǊŜ spent on  

claim disputes between insurance carriers and the injured 

employees, it is important to note that only a small 

percentage (from 5 to 8 percent) of ǿƻǊƪŜǊǎΩ compensation 

claims ever end up in a dispute at DWC (see Table 7).  
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The vast majority of claims, 92-95 
percent, are handled without the 
need for dispute resolution by 
DWC. 
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Table  7: Percentage of  Reportable  Claims  with  a 6ÖÙÒÌÙÚɀɯ"ÖÔ×ÌÕÚÈÛÐÖÕ 

Dispute  Proceeding at DWC  by Calendar  Year of  Injury  
 

Calendar Year of Injury  Percentage of Claims 

2008 7% 

2009 7% 

2010 7% 

2011 8% 

2012 8% 

2013 8% 

2014 7% 

2015 5%* 

Source: ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ ƻŦ LƴǎǳǊŀƴŎŜΣ 5ƛǾƛǎƛƻƴ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴsation, System Data Report, 2016, data through June 
2016. 
Note: *The percentage of claims with a dispute proceeding may continue to increase as issues arise on more recent injury 
claims. 

Along with reductions ƛƴ ǘƘŜ ƴǳƳōŜǊ ƻŦ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ claims filed with DWC over time, the 

number of benefit review conference (BRC) requests has also decreased steadily over the past 10 years.  

A BRC is an informal meeting with the injured employee, an 

insurance carrier representative, and a DWC benefit review 

officer to discuss and attempt to resolve disputed issues.  

An injured employee or an insurance carrier may request a 

BRC.  In 2009, system participants requested nearly 

26,000 BRCs.  By 2015, that number had fallen to 13,228 

requests, a 49 percent decrease (see Figure 19).   

In addition to fewer BRC requests, the number of 

concluded BRCs also significantly declined from 2005 to 2015, dropping 45 percent (from about 17,000 

The number of benefit review 
conferences concluded on 
ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŘƛǎǇǳǘŜǎ 
has declined 45 percent since 
2003, but designated doctor 
disputes account for about 61 
percent of disputed issues. 
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BRCs concluded in 2005 to about 9,500 in 2015).  Some of this decline can be attributed to a consistent 

reduction in the number of claims reported to DWC; however, the number of BRC requests and the 

number of BRCs concluded fell by a greater proportion, indicating that fewer claim denials and stricter 

rescheduling and cancellation standards for BRCs may also have helped reduce disputes.22 

Figure  19: Number  of  BRC Requests Received, 2009 ɪ 2015 
 

 
Source:  Texas Department of Insurance, Division ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴΣ {ȅǎǘŜƳ 5ŀǘŀ wŜǇƻǊǘΣ ŀƴŘ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ of 
Insurance, ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ ŀƴŘ 9Ǿŀƭǳŀǘƛƻƴ DǊƻǳǇΣ 2016. 

In addition to the declines in disputes, there has been a shift in the types of disputes typically handled by 

DWC.  Starting in 2011, a higher proportion of the disputes requested included issues involving the 

ŜȄǘŜƴǘ ƻŦ ŀƴ ŜƳǇƭƻȅŜŜΩǎ ƛƴƧǳǊȅΣ ǘƘŜ ŘŜǎƛƎƴŀǘŜŘ ŘƻŎǘƻǊΩǎ23 determination regarding the date of the 

ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ ƳŀȄƛƳǳƳ ƳŜŘƛŎŀƭ ƛmprovement (MMI)24 or the impairment rating assigned to an 

                                                           
22 In 2011, the legislature passed HB 2605, which required DWC to establish stricter standards for rescheduling and cancelling 
BRCs by rule. 
23 DWC appoints designated doctors to examine injured employees and issue opinions to resolve certain types of questions, 
ƛƴŎƭǳŘƛƴƎ ǘƘŜ ŘŀǘŜ ŀƴ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜ ǊŜŀŎƘŜŘ aaLΣ ǘƘŜ ŜȄǘŜƴǘ ƻŦ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ƛƴƧǳǊȅΣ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ƛƳǇŀƛǊƳŜƴǘ ǊŀǘƛƴƎΣ 
whether the employee can return to work, and other similar issues. By statute, designated doctor opinions have presumptive 
weight in DWC dispute proceedings. 
24 The date of MMI is the earliest of:  1) the date a doctor determines an injured employee has recovered from the ǿƻǊƪπ
related injury as much as can be anticipated or 2) 104 weeks after income benefits began to accrue, with exceptions for spinal 
surgery. 
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ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ ŎƭŀƛƳ ōȅ ǘƘŜ ŘŜǎƛƎƴŀǘŜŘ ŘƻŎǘƻǊ.25  Increases in these disputed issues coincide with 

5²/Ωǎ ǇŀǎǎŀƎŜ ƻŦ BRC rules in 2011 clarifying that a BRC must be requested and scheduled in order to 

stop the statutory флπŘŀȅ finality of the first impairment rating/date of MMI assigned to an injured 

employee.26  There are also many instances where the 5²/πŀǎǎƛƎƴŜŘ designated doctor is the first doctor 

to determine whether an injured employee has reached MMI or has an impairment rating.  Therefore, it 

is often the designated dƻŎǘƻǊΩǎ ŦƛǊǎǘ aaL date or impairment rating that may become final if it is not 

disputed within 90 days by either the insurance carrier or the injured employee, which accounts for the 

increase in these types of disputes after 2011.  The percentage of disputed issues involving extent of 

injury or designated doctor opinions, however, seems to have leveled off over the past few years (see 

Figure 20). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
25 The impairment rating is the percentage of ǇŜǊƳŀƴŜƴǘ ƛƳǇŀƛǊƳŜƴǘ ǘƻ ŀƴ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ body resulting from a 
compensable injury. 
26 Prior to the 2011 rule, injured employees and insurance carriers would try to stop tƘŜ ǎǘŀǘǳǘƻǊȅ флπŘŀȅ finality of the first 
impairment rating or date of MMI by submitting a BRC request to DWC and then writing on that request that the party did 
not want a BRC, which was inconsistent with the statutory intent to dispute the first impairment rating or date of MMI by the 

90th day or it would become final. 
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Figure  20: Percentage Share of  Total  BRC Issues Involving Disputes over  

$ßÛÌÕÛɪÖÍɪ(ÕÑÜÙàȮ Designated  Doctor  Impairment  Rating,  and Designated  

Doctor  MMI  Date, Calendar Year 2009-2015 

 
Source:  Texas Department of Insurance, Division ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴΣ {ȅǎǘŜƳ 5ŀǘŀ wŜǇƻǊǘΣ ŀƴŘ ¢ŜȄŀǎ 5ŜǇŀǊǘƳŜƴǘ of 
Insurance, ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ wŜǎŜŀǊŎƘ ŀƴŘ 9Ǿŀƭǳŀǘƛƻƴ DǊƻǳǇΣ 2016. 

DWC will continue to monitor dispute trends to determine if future statutory or regulatory changes are 

needed to reduce the number of disputes or address issues with designated doctor determinations.  

CONCLUDING  REMARKS  

The Texas ǿƻǊƪŜǊǎΩ compensation system continues to evolve, but it has experienced marked 

improvement as a result of significant legislative reforms in 2001 and 2005.  These reforms have helped 

stabilize claims ŎƻǎǘǎΣ ƛƳǇǊƻǾŜ ǊŜǘǳǊƴπǘƻπǿƻǊƪ rates, and improve injured ŜƳǇƭƻȅŜŜǎΩ ŀŎŎŜǎǎ ǘƻ ƳŜŘƛŎŀƭ 

care.  The number of medical fee and income benefit disputes filed with DWC is down overall, and 

injury rates and ǿƻǊƪŜǊǎΩ compensation claim frequencies continue to decline.  These improvements in 

system ƻǳǘŎƻƳŜǎ ƘŀǾŜ ƘŜƭǇŜŘ ǊŜŘǳŎŜ ǿƻǊƪŜǊǎΩ compensation insurance costs for Texas employers, 

which has encouraged more employers to provide wƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ coverage for employees.  

Certified health care networks, an important component of the 2005 legislative reforms, have begun to 

reduce medical costs, improve ǊŜǘǳǊƴπǘƻπǿƻǊƪ outcomes, and improve timeliness of care for injured 
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employees. 

!ƭǘƘƻǳƎƘ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ ǎŜǊǾŜs ŀǎ ŀ ƳƻŘŜƭ ŦƻǊ ƻǘƘŜǊ ǎǘŀǘŜ ǿƻǊƪŜǊǎΩ 

compensation systems, it has been more than a decade since the last legislative reforms.  Certain 

legislative tweaks and clean up could further reduce confusion, enhance efficiencies, promote fairness, 

ŀƴŘ ǇǊŜǎŜǊǾŜ 5²/Ωǎ ŀōƛƭƛǘȅ ǘƻ ŜŦŦŜŎǘƛǾŜƭȅ ǊŜƎǳƭŀǘŜ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΦ  With those 

goals in mind, DWC has assembled several legislative recommendations for consideration by the 85th 

Texas Legislature designed to build on ǘƘŜ ǎǳŎŎŜǎǎŜǎ ƻŦ ǇǊŜǾƛƻǳǎ ǊŜŦƻǊƳǎ ŀƴŘ ǊŜƛƴŦƻǊŎŜ 5²/Ωǎ Ƴƛǎǎƛƻƴ ǘƻ 

efficiently ǊŜƎǳƭŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴΣ ŜŘǳŎŀǘŜ ǎȅǎǘŜƳ ǇŀǊǘƛŎƛǇŀƴǘǎΣ ŀƴŘ ŀŎƘƛŜǾŜ ŀ ōŀƭŀƴŎŜŘ ǎȅǎǘŜƳ 

that treats everyone with dignity and respect. 
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6.1*$12ɀ COMPENS ATION   

LEGISLATIVE  RECOMMENDATIONS  

ALIGN EXISTING AUTHORITY FOR WORKERSɀ COMPENSATION FRAUD INVESTIGATIONS 

WITH THE TEXAS WORKERSɀ COMPENSATION ACT 
 

RECOMMENDATION: !ƳŜƴŘ [ŀōƻǊ /ƻŘŜΣ /ƘŀǇǘŜǊ пму ǘƻ ŀƭƛƎƴ ǘƘŜ 5²/ CǊŀǳŘ ¦ƴƛǘΩǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ŎƻƴŘǳŎǘ 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǊŀǳŘ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ ǿƛǘƘ ǎƛƳƛƭŀǊ ŜȄƛǎǘƛƴƎ ŀǳǘƘƻǊƛǘȅ ŦƻǊ ǘƘŜ ¢5L CǊŀǳŘ ¦ƴƛǘ ǳƴŘŜǊ 

Insurance Code, Chapter 701.  This would include:  

 authority to investiƎŀǘŜ ǎǳǎǇŜŎǘŜŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǊŀǳŘΣ ƛƴŎƭǳŘƛƴƎ ǎǳōǇƻŜƴŀ ŀǳǘƘƻǊƛǘȅ ŀƴŘ 

the ability to share information with other authorized governmental agencies, TDI or local law 

enforcement; and 

 the authority to ensure that information acquired by DWC or shared with other authorized 

governmental agencies as part of a fraud investigation is confidential by law and not subject to open 

records. 

Under this recommendation, Labor Code, Chapter 418 would be dedicated to the identification and 

ƛƴǾŜǎǘƛƎŀǘƛƻƴ ƻŦ ǿƻǊƪŜǊǎΩ Ŏompensation fraud and would codify the creation of the DWC Fraud Unit.  This 

recommendation would also include a proposal to move Labor Code, §415.008, which currently addresses 

ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ Ǿƛƻƭŀǘƛƻƴǎ ŦƻǊ ŦǊŀǳŘǳƭŜƴǘƭȅ ƻōǘŀƛƴƛƴƎ ƻǊ ŘŜƴȅƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜnsation benefits to the new 

Chapter 418 and amend existing Labor Code, Chapter 418 provisions for criminal penalties. 

This recommendation would provide the new DWC Fraud Unit with the same investigative authority the 

TDI Fraud Unit now has for other types ƻŦ ƛƴǎǳǊŀƴŎŜ ŦǊŀǳŘΦ  ¦ƴŘŜǊ ǘƘƛǎ ǇǊƻǇƻǎŀƭΣ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

insurance companies would still have to adopt and file an anti-fraud plan with the Texas Department of 

Insurance under Insurance Code, Chapter 704; however, the DWC Fraud Unit would have access to those 

anti-fraud plans. 

 

ISSUE: In an effort to focus more attention on identifying, investigating and prosecuting premium and 

provider ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǊŀǳŘΣ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ŜǎǘŀōƭƛǎƘŜŘ ŀ 

http://www.tdi.texas.gov/


47 

Division of ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ .ƛennial Report to the 85th Texas Legislature 

Texas Department of InsuranceΣ 5ƛǾƛǎƛƻƴ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ | www.tdi.texas.gov 47 

ŘŜŘƛŎŀǘŜŘ 5²/ CǊŀǳŘ ¦ƴƛǘ ƛƴ нлмсΦ  ¢Ƙƛǎ ǊŜŀƭƛƎƴƳŜƴǘ ŀƭǎƻ ǇŜǊƳƛǘǎ 5²/ ǘƻ ǇǳǊǎǳŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

fraud actions administratively as well as criminally, and allows DWC to leverage existing resources to 

ǎǳǇǇƻǊǘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǊŀǳŘ ŜŦŦƻǊǘǎΦ  ¢ƘŜ 5²C Fraud Unit consists of investigators who were 

part of the TDI Fraud Unit, along with additional internal DWC employees who ŀǊŜ ŦŀƳƛƭƛŀǊ ǿƛǘƘ ǿƻǊƪŜǊǎΩ 

compensation issues.   

 

.ŜŎŀǳǎŜ ǘƘŜ ƴŜǿƭȅ ŦƻǊƳŜŘ 5²/ CǊŀǳŘ ¦ƴƛǘ ŘƻŜǎ ƴƻǘ ƳŜŜǘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ŀƴ άŀǳǘƘorized governmental 

Ŝƴǘƛǘȅέ ǳƴŘŜǊ LƴǎǳǊŀƴŎŜ /ƻŘŜ, §701.001, DWC recommends aligning various statutory authority associated 

with fraud investigations in Insurance Code, Chapter 701 with existing authority under the Labor Code.  

This statutory alignment will ensure that the DWC Fraud Unit has access to the information it needs to 

ŜŦŦŜŎǘƛǾŜƭȅ ŀƴŘ ŜŦŦƛŎƛŜƴǘƭȅ ƛŘŜƴǘƛŦȅΣ ƛƴǾŜǎǘƛƎŀǘŜ ŀƴŘ ǇǊƻǎŜŎǳǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǊŀǳŘ ƛƴ ¢ŜȄŀǎΦ 

 

BACKGROUND:  Workers' compensation fraud occurs when a person knowingly or intentionally conspires 

to commit, misrepresents, or makes a false statement to either deny or obtain workers' compensation 

benefits, or profits from the deceit.27  There are various types of fraud in the Texas workers' compensation 

system: injured employee benefit fraud, employer premium fraud, health care provider fraud, insurance 

carrier fraud, and attorney fraud.   

 

²ƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǊŀǳŘ ƛƴŎǊŜŀǎŜǎ ǎȅǎǘŜƳ ŎƻǎǘǎΣ ǿƘƛŎƘ ǊŜǎǳƭǘǎ ƛƴ ƘƛƎƘŜǊ ƛƴǎǳǊŀƴŎŜ ǇǊŜƳƛǳƳǎ ŦƻǊ 

Texas employers and drains resources that could provide benefits for injured employees.  

 

Currently, Insurance Code, Chapters 701, 703, and 704 govern the identification and investigation of all 

ƛƴǎǳǊŀƴŎŜ ŦǊŀǳŘ ƛƴ ¢ŜȄŀǎΣ ƛƴŎƭǳŘƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǊŀǳŘΣ ǿƘƛƭŜ [ŀōƻǊ /ƻŘŜΣ /ƘŀǇǘŜǊ пму ǎǇŜƭƭǎ out 

the various criminal penalties available.  Prior to the adoption of House Bill (HB) 7 in 2005, the Texas 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ /ƻƳƳƛǎǎƛƻƴ ό5²/Ωǎ ǇǊŜŘŜŎŜǎǎƻǊύ ƘŀŘ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ǘƻ ƛƴǾŜǎǘƛƎŀǘŜ 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŦǊŀǳŘΦ  IƻǿŜǾŜǊΣ ǿƘŜƴ ǘƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ /ƻƳƳƛǎǎƛƻƴ ǿŀǎ 

merged into TDI in 2005, those responsibilities were taken over by the TDI Fraud Unit, which is tasked with 

investigating fraudulent insurance acts and the offense of insurance fraud under §35.02 of the Penal Code.  

                                                           
27 See Labor Code §415.008. 
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CLARIFY NOTIFICATION REQUIREMENTS FOR JUDICIAL REVIEW PETITIONS AND 

PROPOSED JUDGMENTS AND SETTLEMENTS  

 
RECOMMENDATION: Amend Labor Code, §410.253 to clarify that a party seeking judicial review of a DWC 

appeals panel decision ǎƘŀƭƭ ǇǊƻǾƛŘŜ 5²/ ǿƛǘƘ ŀ ŎƻǇȅ ƻŦ ǘƘŜ ǇŀǊǘȅΩǎ ǇŜǘƛǘƛƻƴ ǘƘŀǘ Ƙŀǎ ōŜŜƴ ŦƛƭŜŘ ǿƛǘƘ ŘƛǎǘǊƛŎǘ 

court.  This clarification will ensure that DWC does not receive a generic notice of appeal.  Also, amend 

Labor Code §410.258 to clarify:  

 ǘƘŀǘ ŀ ǇŀǊǘȅΩǎ Řǳǘȅ ǘƻ ŦƛƭŜ any proposed judgment or settlement with DWC includes all proposed 

judgments and settlements, including all agreed judgments, voluntary dismissals, judgments to be 

entered after summary proceedings, hearing or trial, and any other judgments on the merits; and 

 that a description reflecting the precise terms of the settlement or agreement be filed with DWC 

along with any proposed judgments or settlements, including a description of any anticipated 

payments to a party or counselΤ ǎǇŜŎƛŦȅƛƴƎ ŜȄŀŎǘƭȅ Ƙƻǿ ǘƘŜ 5²/Ωǎ Ŧƛƴŀƭ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŘŜŎƛǎƛƻƴ ƛǎ 

reversed, affirmed, or modified.   

These clarifications will help DWC monitor the quality of its appeals panel decisions by tracking the types 

of decisions that are appealed to district court, as well as the outcome of those appeals.   

ISSUE: Although these statutes have been in place for some time, compliance varies among system 

participants.  DWC does not always receive the judicial review notices required by the statute when a party 

seeks judicial review of a DWC appeals panel decision.  In some cases, when DWC does receive a written 

notice, it does not include a copy of the actual petition filed with the court, making it difficult for DWC to 

track the types of appeals panel decisions that are being appealed to district court.   

Some proposed settlements or judgments filed with DWC contain generic language that describes what is 

being resolved at a high level, but the terms and conditions of the agreement or settlement appear to be 

intentionally ambiguous or remain undisclosed.  This makes it extremely difficult for DWC to review 

proposed judgments and settlements for compliance with the law and to monitor the quality of appeals 

panel decisions appealed to district court by tracking the outcome of those appeals. 

There is also ŎƻƴŦƭƛŎǘƛƴƎ ŎŀǎŜ ƭŀǿ ŀƳƻƴƎ ǘƘŜ ǎǘŀǘŜΩǎ ŀǇǇŜƭƭŀǘŜ ŎƻǳǊǘǎ ŀǎ ǘƻ ǿƘƛŎƘ ǇǊƻǇƻǎŜŘ ƧǳŘƎƳŜƴǘǎ ƻǊ 
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settlements must be filed with DWC.  As a result, system participants should be required to file any 

proposed judgment and settlement with DWC.  

BACKGROUND: ²ƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳ ŘƛǎǇǳǘŜǎ ŀǊŜ ŦƛǊǎǘ ŀŘŘǊŜǎǎŜŘ ǘƘǊƻǳƎƘ ǘƘŜ 5²/Ωǎ dispute 

resolution process, which consists of a benefit review conference, a contested case hearing, and a review 

ōȅ ǘƘŜ ŀǇǇŜŀƭǎ ǇŀƴŜƭΦ  LŦ ŀ ǇŀǊǘȅ ŘƛǎŀƎǊŜŜǎ ǿƛǘƘ ǘƘŜ ŀƎŜƴŎȅΩǎ ŘŜŎƛǎƛƻƴΣ ƛǘ Ƴŀȅ ǎŜŜƪ ƧǳŘƛŎƛŀƭ ǊŜǾƛŜǿ in district 

court.  Labor Code, §410.253 rŜǉǳƛǊŜǎ ŀ ǇŀǊǘȅ ǘƻ ǇǊƻǾƛŘŜ άǿǊƛǘǘŜƴ ƴƻǘƛŎŜ ƻŦ ǘƘŜ ǎǳƛǘ or notice of ŀǇǇŜŀƭέ ǘƻ 

DWC and authorizes DWC to intervene in any judicial review proceeding (Labor Code, §410.254).  The form 

ŀƴŘ ǎǳōǎǘŀƴŎŜ ƻŦ ǘƘŜ ǊŜǉǳƛǊŜŘ άǿǊƛǘǘŜƴ ƴƻǘƛŎŜέ ƛǎ ƴƻǘ ŘŜŦƛƴŜŘΣ ƴƻǊ ƛǎ ƛǘ viewed as jurisdictional by the 

courts.  DWC often has no opportunity, or only a limited opportunity, to discern which administrative 

ŘŜŎƛǎƛƻƴ ƛǎ ōŜƛƴƎ ŀǇǇŜŀƭŜŘ ŀƴŘ ǿƘȅ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊ ōŜƭƛŜǾŜǎ 5²/Ωǎ Ŧƛƴŀƭ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŘŜŎƛǎƛƻƴ may be 

invalid.  DWC has a separate statutory duty to administer the Subsequent Injury Fund, which may become 

obligated for reimbursement if the judicial review process overturns or modifies an interlocutory order or 

dispute resolution decision made by DWC. 

Once a petition for judicial review has been filed in district court there are several possible outcomes, 

including settlement, a default judgment, a summary judgment, an agreed judgment, or judgment after 

trial on the merits.  Current statute (Labor Code, §410.258) requires that any proposed judgment or 

settlement made by the parties, including a proposed default judgment, be filed with DWC 30 days prior 

to the date the court is scheduled to enter the judgment or approve the settlement.  This provision also 

allows DWC to review proposed judgments to ensure that: they do not order reimbursement from the 

Subsequent Injury Fund; do not provide payment of lump sum benefits; do not resolve an impairment 

rating issue before the date the injured employee reaches maximum medical improvement; and do not 

ƭƛƳƛǘ ƻǊ ǘŜǊƳƛƴŀǘŜ ŀƴ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ ǊƛƎƘǘ ǘƻ ƳŜŘƛŎŀƭ ōŜƴŜŦƛǘǎ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ [ŀōƻǊ /ƻŘŜ, 

§410.257. 
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ELIMINATE OBSOLETE REPORTING REQUIREMENTS  

RECOMMENDATION: 9ƭƛƳƛƴŀǘŜ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ǊŜǇƻǊǘƛƴƎ ǊŜǉǳƛǊŜƳŜƴǘǎ ŦǊƻƳ ǘƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ 

Compensation Act: 

 [ŀōƻǊ /ƻŘŜΣ ϠплнΦлтп ǊŜǉǳƛǊŜǎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ŀƴŀƭȅȊŜ 5²/Ωǎ 

effectiveness of implementing legislative goals established by House Bill 7 (79th Legislature, 2005). 

DWC issued this report in 2006 and is already required to issue a biennial report to the Legislature 

under Labor Code, §402.066. 

 Labor Code, §409.012(d) allows private providers of vocational rehabilitation services to register with 

DWC.  DWC has adopted rules and maintained a registry of private vocational rehabilitation providers 

ǎƛƴŎŜ ǘƘŜ мффлΩǎΣ though stakeholders may not be using it.  DWC can continue to ensure that private 

vocational rehabilitation providers maintain certain credentials and qualifications by rule, similar to 

the way DWC establishes qualifications for case managers under 28 Texas Administrative Code (TAC), 

§137.5.   

 In part, Labor Code, §408.150(a) requires DWC notify insurance carriers when DWC refers injured 

employees to the Department of Assistive and Rehabilitative Services (DARS) for vocational 

rehabilitation services. The notice is unnecessary because a referral to DARS (now the Texas 

Workforce Commission) does not guarantee that the injured employee will apply or be accepted for 

these services.  Insurance carriers already havŜ ŘŜǘŀƛƭŜŘ ƛƴŦƻǊƳŀǘƛƻƴ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ 

work-related injury or illness, work status, physical abilities, medical treatment, and need for 

vocational rehabilitation. 

 Labor Code, §408.032 requires DWC to study required accreditation of interdisciplinary pain 

rehabilitation programs or treatment facilities and report statutory changes necessary to recommend 

the accreditation to the legislature. DWC issued this report to the 80th Texas Legislature in 2007. 

 Labor Code, §408.086 requires the CommiǎǎƛƻƴŜǊ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ŘŜǘŜǊƳƛƴŜ ƛŦ ŀƴ 

ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ ŜȄǘŜƴŘŜŘ ǳƴŜƳǇƭƻȅƳŜƴǘ ƻǊ ǳƴŘŜǊŜƳǇƭƻȅƳŜƴǘ ƛǎ ŀ ŘƛǊŜŎǘ ǊŜǎǳƭǘ ƻŦ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ 

impairment while the injured employee is receiving impairment income benefits or supplemental 

income benefiǘǎΦ  ¢Ƙƛǎ ǎǘŀǘǳǘŜ ŀƭǎƻ ŀƭƭƻǿǎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ǘƻ ǊŜǉǳƛǊŜ 
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periodic reports from the employee and insurance carrier, as well as examinations, vocational 

assessments, or tests or diagnoses necessary to make this determination.  This DWC determination 

for individual claims is unnecessary because the insurance carriers must adjust claims and pay 

ŀǇǇǊƻǇǊƛŀǘŜ ōŜƴŜŦƛǘǎ ōŀǎŜŘ ƻƴ ǘƘŜ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ ƛƳǇŀƛǊƳŜƴǘ ŀƴŘ ŜƭƛƎƛōƛƭƛǘȅ ŦƻǊ ǘƘƻǎŜ ōŜƴŜŦƛǘǎΦ  LŦ 

there is a dispute over work status, impairment, or income benefits involving an individual claim, DWC 

resolves them through the administrative dispute resolution process. 

 Labor Code, §§406.144 and 406.145 require a hiring contractor who has an agreement with an 

independent contractor/subcontraŎǘƻǊ ǘƘŀǘ ǎǘŀǘŜǎ ǘƘŜ ƘƛǊƛƴƎ ŎƻƴǘǊŀŎǘƻǊ ƛǎ ƻǊ ƛǎ ƴƻǘ ǇǊƻǾƛŘƛƴƎ ǿƻǊƪŜǊǎΩ 

compensation insurance coverage to file that agreement with DWC.  Filing these agreements with 

5²/ ƛǎ ǳƴƴŜŎŜǎǎŀǊȅ ōŜŎŀǳǎŜ ƛŦ ǘƘŜǊŜ ƛǎ ŀ ŘƛǎǇǳǘŜ ƻǾŜǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ŎƻǾŜrage, 

DWC can request a copy of the written coverage agreement and resolve these disputes through the 

administrative dispute resolution process. 

ISSUE: 9ƭƛƳƛƴŀǘƛƴƎ ƻōǎƻƭŜǘŜ ǊŜǇƻǊǘƛƴƎ ǊŜǉǳƛǊŜƳŜƴǘǎ ǿƛƭƭ ƘŜƭǇ ŎƭŀǊƛŦȅ 5²/Ωǎ ǎǘŀǘǳǘƻǊȅ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ and 

allow system stakeholders to reallocate resources to more meaningful obligations. 

BACKGROUND: ¢ƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ŎǳǊǊŜƴǘƭȅ ǊŜǉǳƛǊŜǎ ǘƘŀǘ 5²/ ǇǊƻŘǳŎŜ ŎŜǊǘŀƛƴ one-

time legislative reports or perform certain reporting functions that are no longer necessary.  Some of these 

reports have been completed.  Other reporting functions are obsolete and create inefficiencies for system 

stakeholders.  
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PERMIT ELECTRONIC TRANSMISSION OF INFORMATION  

RECOMMENDATION: Revise the following statutes to allow electronic transmission of information: 

 Labor Code, §406.007(a) requires an employer file a written notice with DWC by certified mail when 

ǘƘŜ ŜƳǇƭƻȅŜǊ ǘŜǊƳƛƴŀǘŜǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ŎƻǾŜǊŀƎŜΦ 

 Labor Code, §406.008(a) requires an insurance company thaǘ ŎŀƴŎŜƭǎ ƻǊ ŘƻŜǎ ƴƻǘ ǊŜƴŜǿ ŀ ǿƻǊƪŜǊǎΩ 

compensation insurance policy to deliver the cancellation or non-renewal notice to DWC by certified 

mail or personal delivery. 

 Labor Code, §406.144(c) requires an agreement between a hiring contractor and an independent 

ŎƻƴǘǊŀŎǘƻǊ ǘƻ ǇǊƻǾƛŘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ŎƻǾŜǊŀƎŜ ōŜ ŦƛƭŜŘ ǿƛǘƘ 5²/ ŜƛǘƘŜǊ ōȅ ǇŜǊǎƻƴŀƭ 

delivery or registered/certified mail. This requirement is also ƛŘŜƴǘƛŦƛŜŘ ƛƴ 5²/Ωǎ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴ ǘƻ 

eliminate obsolete reporting requirements. 

 Labor Code, §406.145(b) requires an agreement between a hiring contractor and an independent 

ŎƻƴǘǊŀŎǘƻǊ ƴƻǘ ǘƻ ǇǊƻǾƛŘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ŎƻǾŜǊŀƎŜ ōŜ ŦƛƭŜŘ ǿƛǘƘ DWC either by 

personal delivery or registered/certified mail. ¢Ƙƛǎ ǊŜǉǳƛǊŜƳŜƴǘ ƛǎ ŀƭǎƻ ƛŘŜƴǘƛŦƛŜŘ ƛƴ 5²/Ωǎ 

recommendation to eliminate obsolete reporting requirements. 

 Labor Code, §409.010 requires DWC to mail information to an injured employee or a legal beneficiary 

immediately upon receiving notice of an injury or a death. The information provided by DWC must 

ƛƴŎƭǳŘŜ ǘƘŜ ǎŜǊǾƛŎŜǎ ǇǊƻǾƛŘŜŘ ōȅ 5²/ ŀƴŘ ǘƘŜ hŦŦƛŎŜ ƻŦ LƴƧǳǊŜŘ 9ƳǇƭƻȅŜŜ /ƻǳƴǎŜƭΣ 5²/Ωǎ ǇǊƻŎŜŘǳǊŜǎΣ 

ŀƴŘ ǘƘŜ ǇŜǊǎƻƴΩǎ ǊƛƎƘǘǎ ŀƴŘ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎΦ 

 Labor Code, §409.011 requires DWC mail information to an employer immediately upon receiving 

notice of an injury or a death. The information provided by DWC must include the services provided 

ōȅ 5²/ ŀƴŘ ǘƘŜ hŦŦƛŎŜ ƻŦ LƴƧǳǊŜŘ 9ƳǇƭƻȅŜŜ /ƻǳƴǎŜƭΣ 5²/Ωǎ ǇǊƻŎŜŘǳǊŜǎΣ ŀƴŘ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ ǊƛƎƘǘǎ 

and responsibilities. 

 Labor Code, §409.013(b) requires DWC contact employees by mail or telephone to provide 

ƛƴŦƻǊƳŀǘƛƻƴ ŀōƻǳǘ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ōŜƴŜŦƛǘ ǇǊƻŎŜǎǎ ŀƴŘ ŎƻƳǇŜƴǎŀǘƛƻƴ ǇǊƻŎŜŘǳǊŜǎ ƛƴ Ǉƭŀƛƴ 

language. 
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ISSUE: [ŀōƻǊ /ƻŘŜΣ ϠплмΦлнп ƎƛǾŜǎ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊ ƻŦ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ ƎŜƴŜǊŀƭ ŀǳǘƘƻǊƛǘȅ ǘƻ 

permit electronic transmission of information by rule instead of the specified form, manner, or procedure. 

However, this language sometimes conflicts with statutes that specifically require certain notices be 

physically mailed or personally delivered. This creates confusion when statutes contain specific, conflicting 

requirements about the legally required method of transmission. 

DWC may decide that certain notices still need to be mailed to injured employees; however, the statutory 

clarification would allow DWC the flexibility to determine the best method of delivering these notices and 

information by rule. 

BACKGROUND: !ƭǘƘƻǳƎƘ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ Ƙŀs significantly reduced the amount 

of paper used by DWC,28 ǘƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ǊŜǉǳƛǊŜǎ ŎŜǊǘŀƛƴ ƴƻǘƛŎŜǎ ǎŜƴǘ ǘƻ ŀƴŘ 

provided by DWC be physically mailed or personally delivered. 

 

  

                                                           
28 9ȄŀƳǇƭŜǎ ƻŦ ŜŦŦƻǊǘǎ ǘƻ ǊŜŘǳŎŜ ǘƘŜ ŀƳƻǳƴǘ ƻŦ ǇƘȅǎƛŎŀƭ ǇŀǇŜǊ ƛƴ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΣ ƛƴŎƭǳŘŜΥ ǊŜǉǳƛǊƛƴƎ 
insurance carriers to submit claim, benefit and medical data to DWC via Electronic Data Interchange (EDI); requiring health 
care providers to submit medical bills electronically to insurance carriers under most circumstances and requiring insurance 
carriers to accept and process those medical bills; providing an electronic proof of coverage portal on the DWC to allow 
ǎǘŀƪŜƘƻƭŘŜǊǎ ǘƻ ǎŜŀǊŎƘ ŀƴ ŜƳǇƭƻȅŜǊΩǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƻǾŜǊŀƎŜ ǎǘŀǘǳǎΤ ŀƴŘ ǇǊƻǾƛŘƛƴƎ ŀ ƳŜŎƘŀƴƛǎƳ ǘƻ ŀƭƭƻǿ ŎƭŀƛƳŀƴǘ 
and insurance carrier attorneys to submit and have their bills processed by DWC electronically. 
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CLARIFY #6"ɀS AUTHORITY TO REQUEST CERTAIN INFORMATION FROM 

DESIGNATED DOCTORS 
 
RECOMMENDATION: Amend Labor Code, §408.1225 to clarify that, upon request, a designated doctor 

shall provide copies of any contract involving the performance of designated doctor duties between the 

designated doctor and the authorized agent.   

In order to allow DWC to obtain the information needed to monitor the designated doctor process 

without releasing proprietary information, this recommendation includes a proposal to make any 

contracts requested by DWC confidential by law and not subject to disclosure under Government Code, 

Chapter 552 (the Texas Open Records Act). 

 

ISSUE:  Most designated doctors delegate certain administrative functions to authorized agents the same 

way that a doctor who treats patients uses medical office staff to handle scheduling, billing, and referrals.  

These authorized agents provide needed support to designated doctors and help ensure timely 

examinations.   

 

However, compliance issues sometimes arise when it is not clear to DWC which designated doctor 

adminisǘǊŀǘƛǾŜ ŘǳǘƛŜǎ ƘŀǾŜ ōŜŜƴ ŘŜƭŜƎŀǘŜŘ ǘƻ ǘƘŜ ŀǳǘƘƻǊƛȊŜŘ ŀƎŜƴǘΦ  ²ƘƛƭŜ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊ ƻŦ ²ƻǊƪŜǊǎΩ 

Compensation can compel the production of documents upon request (see Labor Code, §402.00128), 

these contracts between designated doctors and their authorized agents contain proprietary information, 

such as reimbursement arrangements, that may or may not be shielded from open records.  Having access 

to these contractual arrangements between designated doctors and authorized agents,  would facilitate 

5²/Ωǎ ŀōƛƭƛǘȅ to ensure that only authorized agents have access to confidential medical records and that 

ŀƭƭ ǇǊƻǘŜŎǘƛƻƴǎ ŀǊŜ ƛƴ ǇƭŀŎŜ ǘƻ ǎŜŎǳǊŜ ŎƻƴŦƛŘŜƴǘƛŀƭ ƛƴŦƻǊƳŀǘƛƻƴ ǊŜƎŀǊŘƛƴƎ ŀƴ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ ŎƭŀƛƳ ƛƴ 

accordance with 28 TAC Chapter 127.  These contracts would ŀƭǎƻ ƘŜƭǇ ƛƴŦƻǊƳ 5²/Ωǎ ŜŦŦƻǊǘǎ ǘƻ ŜǎǘŀōƭƛǎƘ 

fair and adequate reimbursement rates for designated doctor examinations. 

 

BACKGROUND: Designated doctors are selected by DWC to resolve certain types of disputes about a work-

related injury or illness (Labor Code, §408.0041), including: 
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 whether the work-related injury or illness has resulted in permanent impairment (such as, the 

ŎŀƭŎǳƭŀǘƛƻƴ ƻŦ ŀƴ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ ƛƳǇŀƛǊƳŜƴǘ ǊŀǘƛƴƎύΤ 

 whether the injured employee has reached the point in the work-related injury or illness that he or 

she is not reasonably anticipated to further recover in any significant way, and if so, when (also called, 

the date of maximum medical improvement); 

 ǘƘŜ ŜȄǘŜƴǘ ƻŦ ǘƘŜ ŜƳǇƭƻȅŜŜΩǎ ǿƻǊƪ-related injury or illness (such as, whether the work-related injury 

or illness includes certain medical conditions, diagnoses, or body parts); 

 ǿƘŜǘƘŜǊ ǘƘŜ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ ƭƻǎǘ ǿŀƎŜǎ ŀǊŜ ŀ ŘƛǊŜŎǘ ǊŜǎǳƭǘ ƻŦ ǘƘŜ ǿƻǊƪ-related injury or illness; 

 whether the injured employee can physically return to work, and if so, when; and 

 other, similar issues. 

To participate, doctors must apply to DWC for certification every two years and undergo required training 

ŀƴŘ ǘŜǎǘƛƴƎ ƻƴ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŀƴŘ ƳŜŘƛŎŀƭ ƛǎǎǳŜǎΦ  hƴŎŜ ŀ ŘŜǎƛƎƴŀǘŜŘ ŘƻŎǘƻǊ Ƙŀǎ ōŜŜƴ ŀǎǎƛƎƴŜŘ 

to resolvŜ ŀ ŘƛǎǇǳǘŜ ƻƴ ŀ ǇŀǊǘƛŎǳƭŀǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳΣ ǘƘŀǘ ŘŜǎƛƎƴŀǘŜŘ ŘƻŎǘƻǊ ƛǎ ŀǎǎƛƎƴŜŘ ǘƻ 

that claim for any further questions unless DWC authorizes a new designated doctor. As a result, 

ŘŜǎƛƎƴŀǘŜŘ ŘƻŎǘƻǊǎΩ ƻǇƛƴƛƻƴǎ ƘŀǾŜ ǇǊŜǎǳƳǇǘƛǾŜ ǿŜƛƎƘǘ ƛƴ 5²/ ŘƛǎǇute resolution proceedings (Labor 

Code, §408.1225). 

 

Labor Code, §408.1225 and 28 TAC, Chapter 127 establish eligibility requirements for designated doctors, 

including the requirement to protect and maintain confidential medical records.  Specifically, designated 

doctors must ensure the confidentiality of medical records, analyses, and forms provided to or generated 

ōȅ ǘƘŜ ŘŜǎƛƎƴŀǘŜŘ ŘƻŎǘƻǊ ŀƴŘ Ƴǳǎǘ Ƴŀƛƴǘŀƛƴ ǘƘŜǎŜ ǊŜŎƻǊŘǎ ŦƻǊ ŀ ǎǇŜŎƛŦƛŜŘ ǇŜǊƛƻŘ ƻŦ ǘƛƳŜΦ  ¢ƘŜ ²ƻǊƪŜǊǎΩ 

Compensation Act also directs DWC to monitor the decisions and reviews from these doctors, and set 

ǊŜƛƳōǳǊǎŜƳŜƴǘ ǊŀǘŜǎ ŦƻǊ ŘŜǎƛƎƴŀǘŜŘ ŘƻŎǘƻǊ ŀƴŘ ƻǘƘŜǊ ǊŜƭŀǘŜŘ ƳŜŘƛŎŀƭ ŜȄŀƳƛƴŀǘƛƻƴǎ ǘƘŀǘ άŜƴǎǳǊŜ ǉǳŀƭƛǘȅ 

ƳŜŘƛŎŀƭ ŎŀǊŜέ ŀƴŘ άŀŎƘƛŜǾŜ ŜŦŦŜŎǘƛǾŜ Ŏƻǎǘ ŎƻƴǘǊƻƭΦέ29  

  

                                                           
29 See Labor Code §413.011(f). 
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REPLACE STATUTORY REFERENCES TO Ɂ'EARING OFFICERɂ WITH Ɂ DMINISTRATIVE 

LAW JUDGEɂ 

RECOMMENDATION:  wŜǇƭŀŎŜ ǎǘŀǘǳǘƻǊȅ ǊŜŦŜǊŜƴŎŜǎ ǘƻ άƘŜŀǊƛƴƎ ƻŦŦƛŎŜǊέ ǿƛǘƘ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƭŀǿ ƧǳŘƎŜέ 

ǘƘǊƻǳƎƘƻǳǘ ǘƘŜ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ό[ŀōƻǊ /ƻŘŜΣ ¢ƛǘƭŜ рΣ {ǳōǘƛǘƭŜ !ύΦ 

ISSUE:  The presiding offƛŎŜǊǎ ƛƴ 5²/ ŎƻƴǘŜǎǘŜŘ ŎŀǎŜ ƘŜŀǊƛƴƎǎ ŀǊŜ ŎǳǊǊŜƴǘƭȅ ŎƭŀǎǎƛŦƛŜŘ ŀǎ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ 

ƭŀǿ ƧǳŘƎŜǎέ ōŀǎŜŘ ƻƴ ǎǘŀǘŜ ŜƳǇƭƻȅŜŜ ŎƭŀǎǎƛŦƛŎŀǘƛƻƴ ǘƛǘƭŜǎ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ǘƘŜ ¢ŜȄŀǎ {ǘŀǘŜ !ǳŘƛǘƻǊΩǎ hŦŦƛŎŜΦ  

¢ƘŜ ǘŜǊƳ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƭŀǿ ƧǳŘƎŜέ ƳƻǊŜ ŀŎŎǳǊŀǘŜƭȅ ŎƻƴƴƻǘŜǎ ǘƘŀǘ ǘhese presiding officers are licensed 

attorneys.  Most sƛƳƛƭŀǊ Ǉƻǎƛǘƛƻƴǎ ƛƴ ƻǘƘŜǊ ǎǘŀǘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳǎ, as well as at other Texas 

agencies, ŀǊŜ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƭŀǿ ƧǳŘƎŜǎΦέ  wŜǇƭŀŎƛƴƎ ǘƘŜ ǘŜǊƳ άƘŜŀǊƛƴƎ ƻŦŦƛŎŜǊέ ǿƛǘƘ 

άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƭŀǿ ƧǳŘƎŜέ ǿƛƭƭ ŎƭŀǊƛŦȅ ǘƘŜǎŜ ǇǊŜǎƛŘƛƴƎ ƻŦŦƛŎŜǊǎΩ ǊŜǎǇƻƴǎƛōƛƭƛǘƛŜǎ ǿƛǘƘ 5²/ ŎƻƴǘŜǎǘŜŘ ŎŀǎŜ 

hearings; align DWC presiding officer titles with similar positions in other states; and assist DWC in its efforts 

to recruit and retain qualified candidates for these positions.  

BACKGROUND:  If a ŘƛǎǇǳǘŜ ŀǊƛǎŜǎ ƻƴ ŀ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳΣ ǘƘŜƴ 5²/ Ƴŀȅ ǊŜǎƻƭǾŜ ǘƘŜ ŘƛǎǇǳǘŜ 

through its multi-tiered administrative dispute resolution process, which includes benefit review 

conferences, contested case hearings, and a review by the appeals panel.  All presiding officers in a DWC 

contested case hearing must be licensed attorneys.  However, the ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜnsation Act refers 

ǘƻ ǘƘŜǎŜ ǇǊŜǎƛŘƛƴƎ ƻŦŦƛŎŜǊǎ ŀǎ άƘŜŀǊƛƴƎ ƻŦŦƛŎŜǊǎέ not άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƭŀǿ ƧǳŘƎŜǎΦέ 
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PROVIDE AN EXCEPTION TO SOVEREIGN IMMUNITY AGAINST ATTORNEY FEES IN 

THIRD -PARTY ACTIONS FOR WORKERSɀ COMPENSATION CLAIMS  

 
RECOMMENDATION: Amend Labor Code, Chapter 504 and Civil Practice and Remedies Code, Chapter 101 

to provide a specific sovereign immunity exception for the payment of attorney fees in third-party actions 

and to ensure that the liability caps for governmental entities that were in effect for these situations prior 

to 2005 remain in effect.  This recommendation restores the statutory interpretation regarding the 

payment of attorney fees in third-party actions.  

The recommendation also removes a disincentive for attorneys to assist political subdivision claimants 

with third-party actions and allows third-ǇŀǊǘȅ ŀŎǘƛƻƴǎ ŦƻǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ ƛƴǾƻƭǾƛƴƎ ǇƻƭƛǘƛŎŀƭ 

ǎǳōŘƛǾƛǎƛƻƴǎ ǘƻ ōŜ ǘǊŜŀǘŜŘ ǘƘŜ ǎŀƳŜ ǿŀȅ ŀǎ ǘƘƻǎŜ ŦƻǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ ƛƴǾƻƭǾƛƴƎ ŎŜǊǘƛŦƛŜŘ ǎŜƭŦ-

insured employers and commercial insurance companies.  

 

ISSUE: In 2005, the 79th Texas Legislature added Labor Code, §504.053 to allow political subdivisions the 

ƻǇǘƛƻƴ ƻŦ ŜƛǘƘŜǊ ŜǎǘŀōƭƛǎƘƛƴƎκŎƻƴǘǊŀŎǘƛƴƎ ǿƛǘƘ ŀ ŎŜǊǘƛŦƛŜŘ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƘŜŀƭǘƘ ŎŀǊŜ ƴŜǘǿƻǊƪ 

under Insurance Code, Chapter 1305 or directly contracting with health care providers for health care 

ǎŜǊǾƛŎŜǎΦ  bŜǿ [ŀōƻǊ /ƻŘŜΣ ϠрлпΦлроόŜύ ŀƭǎƻ ƛƴŎƭǳŘŜŘ ǘƘŜ ŦƻƭƭƻǿƛƴƎ ƭŀƴƎǳŀƎŜΣ άbƻǘƘƛƴƎ ƛƴ ǘƘƛǎ ŎƘŀǇǘŜǊ 

ǿŀƛǾŜǎ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ƻǊ ŎǊŜŀǘŜǎ ŀ ƴŜǿ ŎŀǳǎŜ ƻŦ ŀŎǘƛƻƴΦέ   

 

Prior to the addition of Labor Code, §504.053(e), political sǳōŘƛǾƛǎƛƻƴǎ ǘƘŀǘ ǎǳōǊƻƎŀǘŜ ŀƴŘ ǊŜŎƻǾŜǊ ǿƻǊƪŜǊǎΩ 

compensation benefit payments made to the injured employee/beneficiary could not assert sovereign 

immunity to shield themselves from attorney fees.  However, in recent years, some governmental entities 

may have begun to claim sovereign immunity from the payment of injured employee/beneficiary attorney 

fees, including attorney fees as a result of third-ǇŀǊǘȅ ŀŎǘƛƻƴǎ ƻƴ ŀ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳΦ  ¢Ƙƛǎ 

could create inequity between injured employees/beneficiŀǊƛŜǎ ǿƘƻ ƘŀǾŜ ŀ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳ 

administered by a political subdivision, compared to a certified self-insured employer or commercial 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊΦ Lǘ ŀƭǎƻ could create a disincentive for plaintiff attorneys to 

pursue third-ǇŀǊǘȅ ŀŎǘƛƻƴǎ ƛƴǾƻƭǾƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ ŀŘƳƛƴƛǎǘŜǊŜŘ ōȅ ƎƻǾŜǊƴƳŜƴǘŀƭ ŜƴǘƛǘƛŜǎΣ 

ǿƘƛŎƘ ǊŜŘǳŎŜǎ ƻǇǇƻǊǘǳƴƛǘƛŜǎ ŦƻǊ ǘƘŜǎŜ ŜƴǘƛǘƛŜǎ ǘƻ ōŜƴŜŦƛǘ ōȅ ǊŜŎƻǾŜǊƛƴƎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ōŜƴŜŦƛǘ 
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payments made on these claims through subrogation. 

 

BACKGROUND: Under Labor Code, Chapter 417, an injured employee/beneficiary may pursue a third-

ǇŀǊǘȅ ŀŎǘƛƻƴ ŀƴŘ ǎŜŜƪ ŘŀƳŀƎŜǎ ŀƴŘ Ƴŀȅ ŀƭǎƻ ǇǳǊǎǳŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ōŜƴŜŦƛǘǎ ǳƴŘŜǊ ǘƘŜ ¢ŜȄŀǎ 

²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !ŎǘΦ  ¢ƘŜǎŜ ǘƘƛǊŘ-party actions may be initiated in situations where persons or 

companies other than the employer for the injured employee caused the work-related injury or fatality 

(for example, pursuing the manufacturer of a machine that was not properly designed and caused an injury 

or pursuing a third-party who caused an automobile accident that involved the injured employee). 

 

In these situations, if the injured employee/beneficiary recovers any damages under the third-party action, 

ǘƘŜƴ [ŀōƻǊ /ƻŘŜΣ /ƘŀǇǘŜǊ пмт ŎƭŀǊƛŦƛŜǎ ǘƘŀǘ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀtion insurance carrier may enforce 

ŀƴƻǘƘŜǊ ǇŀǊǘȅΩǎ ǊƛƎƘǘǎ ŦƻǊ ǘƘŜ ŎŀǊǊƛŜǊΩǎ ƻǿƴ ōŜƴŜŦƛǘ ŀƴŘ ƛǎ ŜƴǘƛǘƭŜŘ ǘƻ ǊŜŎƻǾŜǊ ŀƴȅ ǇŀȅƳŜƴǘǎ ƳŀŘŜ ōȅ ǘƘŜ 

ŎŀǊǊƛŜǊ ŀǎ ŀ ǊŜǎǳƭǘ ƻŦ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳ όǎǳŎƘ ŀǎ ƳŜŘƛŎŀƭ ŀƴŘκƻǊ ƛƴŘŜƳƴƛǘȅ ōŜƴŜŦƛǘǎύ ŦǊƻƳ 

the net recoǾŜǊȅ ŀƳƻǳƴǘ ǊŜŎŜƛǾŜŘ ōȅ ǘƘŜ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜκōŜƴŜŦƛŎƛŀǊȅΦ  ¢ƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

ƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊ ƛǎ ŀƭǎƻ ŜƴǘƛǘƭŜŘ ǘƻ ŀƴȅ ǊŜŎƻǾŜǊȅ ǘƘŀǘ ŜȄŎŜŜŘǎ ǘƘŜ ƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊΩǎ ǊŜƛƳōǳǊǎŜƳŜƴǘ ŀǎ ŀƴ 

advance against future medical and/or indemnity benefits.   

 

In Ƴŀƴȅ ǎƛǘǳŀǘƛƻƴǎΣ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊ ŀƴŘ ǘƘŜ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜκōŜƴŜŦƛŎƛŀǊȅ 

share in the attorney fees because both parties benefit from the third-party recovery. 
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REVISE WORK -HARDENING AND WORK -CONDITIONING PRE-AUTHORIZATION AND 

CONCURRENT REVIEW REQUIREMENTS  
 
RECOMMENDATION: Revise Labor Code, § пмоΦлмпόŎύόнύ ǘƻ ŀƭƭƻǿ ǘƘŜ /ƻƳƳƛǎǎƛƻƴŜǊ ƻŦ ²ƻǊƪŜǊǎΩ 

Compensation the discretion to determine, by rule, whether to exempt accredited facilities that provide 

work-hardening and work-conditioning services from pre-authorization and concurrent review.  This 

recommendation would not preclude the commissioner from exempting facilities that have certain 

accreditations from pre-authorization or concurrent review, but would allow DWC to determine whether 

an exemption is warranted. 

ISSUE: While seeking and obtaining accreditation for work-hardening and work-conditioning services 

shows that a facility has demonstrated conformance to certain accepted standards of care and 

administrative procedures, accreditation does not guarantee quality medical care or prevent the 

overutilization of work-hardening and work-conditioning services.  Although the Division has little data to 

demonstrate that accredited facilities are more cost-efficient and produce better return-to-work 

outcomes than non-accredited facilities, the current statute exempts accredited facilities from most pre-

authorization and concurrent review requirements. 

BACKGROUND:  ¢ƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ǊŜǉǳƛǊŜǎ ŎŜǊǘŀƛƴ ƘŜŀƭǘƘ ŎŀǊŜ ǘǊŜŀǘƳŜƴǘǎ and services to 

be preauthorized by the insurance carrier for medical necessity before they can be performed by a health 

care provider.30  These services include work-hardening or work-conditioning services provided by a health 

care facility that is not credentialed by an organization recognized by commissioner rules. Work-hardening 

is a multi-disciplinary and individualized rehabilitation program designed to restore functional and work 

capacities to the injured employee through work simulation activities.31  Work-conditioning is a 

ǊŜƘŀōƛƭƛǘŀǘƛƻƴ ǇǊƻƎǊŀƳ ǘƘŀǘ ǳǎŜǎ ǎǘǊŜƴƎǘƘŜƴƛƴƎ ŀƴŘ ŎƻƴŘƛǘƛƻƴƛƴƎ ǘŀǎƪǎ ǘƻ ǊŜǎǘƻǊŜ ŀƴ ƛƴƧǳǊŜŘ ŜƳǇƭƻȅŜŜΩǎ 

function.   

¢Ƙƛǎ άƳŀƴŘŀǘƻǊȅ ƭƛǎǘέ ƻŦ ǘǊŜŀǘƳŜƴǘ ŀƴŘ ǎŜǊǾƛŎŜǎ ǘƘŀǘ ǊŜǉǳƛǊŜ ǇǊŜ-authorization was first established by the 

                                                           
30 Labor Code §413.014 directs DWC to adopt rules to specify the list of health care treatment and services that are subject to 
both pre-authorization and concurrent review for medical necessity by the insurance carrier and provides that this list, by 
rule, include the health care treatments and services listed in statute.   
31 These services also include spinal surgery, inpatient hospitalization, physical and occupational therapy, outpatient and 
ambulatory surgical services, experimental or investigational services or devices. 
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77th Legislature as part of a comprehensive reform package, House Bill (HB) 2600, which focused on 

ǊŜŘǳŎƛƴƎ ƻǾŜǊǳǘƛƭƛȊŀǘƛƻƴ ƻŦ ǳƴƴŜŎŜǎǎŀǊȅ ƳŜŘƛŎŀƭ ŎŀǊŜ ƛƴ ǘƘŜ ¢ŜȄŀǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳΦ  Lƴ 

ǊŜǎǇƻƴǎŜΣ ǘƘŜ ŦƻǊƳŜǊ ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ /ƻƳƳƛǎǎƛƻƴ όTWCC, the predecessor to DWC), 

adopted amendments to 28 TAC, § 134.600, which established the full list of health care treatment and 

services that required pre-authorization or concurrent review by the insurance carrier, including the 

άƳŀƴŘŀǘƻǊȅ ƭƛǎǘέ ƻŦ ǘǊŜŀǘƳŜƴǘs and services listed in Labor Code, § 413.014.  As part of this rulemaking, 

the TWCC recognized work-hardening and work-conditioning services performed by facilities accredited 

by the Commission on Accreditation of Rehabilitation Facilities (CARF) as exempt from these mandatory 

pre-authorization and concurrent review requirements.  While DWC and the former ¢ŜȄŀǎ ²ƻǊƪŜǊǎΩ 

Compensation Commission (TWCC) have not required facilities that provide work-hardening and work-

conditioning services to seek accreditation, facilities over the years have been encouraged to become 

accredited because accredited facilities receive increased reimbursements in DWC-adopted fee guidelines. 

Since 2001, the Texas Legislature has required the adoption of other utilization controls, including 

evidence-based treatment guidelines, which provide guidance to health care providers and insurance 

carriers about appropriate treatment protocols for specific types of work-related injuries and illnesses.  

These treatment guidelines also address the appropriate use of work-hardening and work-conditioning 

services to injured employees.  As a result, DWC amended 28 TAC, § 134.600 to clarify that work-hardening 

and work-conditioning services provided by CARF-accredited facilities that exceed or are not addressed in 

5²/Ωǎ ŀŘƻǇǘŜŘ ǘǊŜŀǘƳŜƴǘ ƎǳƛŘŜƭƛƴŜǎΣ ǊŜǉǳƛǊŜ ǇǊŜ-authorization and concurrent review by the insurance 

carrier.  Work-hardening and work conditioning services that are not subject to pre-authorization or 

concurrent review are still subject to retrospective review of medical necessity by the insurance carrier. 
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OTHER ITEMS FOR CONSIDERATION  

 

SOVEREIGN IMMUNITY FOR WORKERSɀ COMPENSATION ENFORCEMENT ACTIONS  

 
ISSUE:  Although there is language in Chapters 501-рлр ƻŦ ǘƘŜ ²ƻǊƪŜǊǎΩ Compensation Act that specifies 

that ǘƘŜ ƳƻƴƛǘƻǊƛƴƎΣ ŎƻƳǇƭƛŀƴŎŜΣ ŀƴŘ ŜƴŦƻǊŎŜƳŜƴǘ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ŀǇǇƭȅ ǘƻ 

these governmental entities, some claim sovereign immunity to avoid being sanctioned or paying 

administrative penalties for noncompliance.  Recent appellate court decisions32 ƻƴ ƻǘƘŜǊ ǊŜƭŀǘŜŘ ǿƻǊƪŜǊǎΩ 

compensation sovereign immunity issues have also stated that governmental entities enjoy sovereign 

immunity unless there is an express waiver of this protection from lawsuits and liability in the Civil Practice 

ŀƴŘ wŜƳŜŘƛŜǎ /ƻŘŜΦ  ¢ƘŜ ŎƻǳǊǘǎ ƘŀǾŜ ŀƭǎƻ ǎŀƛŘ ǘƘŜ ǎǘŀǘŜΩǎ ƭƛŀōƛƭƛǘȅ ƛǎ ƭƛƳƛǘŜŘ ǘƻ ŀŎǘƛƻƴǎ ŀƴŘ ŘŀƳŀƎŜǎ 

authorized by the Civil Practice and Remedies Code, Chapter 101 (known as the Texas Tort Claims Act).  

Prior to these recŜƴǘ ŎƻǳǊǘ ŘŜŎƛǎƛƻƴǎΣ ƎƻǾŜǊƴƳŜƴǘŀƭ ŜƴǘƛǘƛŜǎΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ǎǘŀǘŜΩǎ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ 

ǇǊƻƎǊŀƳǎΣ ǇŀƛŘ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇŜƴŀƭǘƛŜǎ ŦƻǊ ƴƻƴŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ŀƴŘ 

Rules.   

 

!ǎ ŀ ǊŜǎǳƭǘΣ 5²/Ωǎ ǎǘŀǘǳǘƻǊȅ ŀǳǘƘƻǊƛǘȅ ǘƻ ǇǳǊǎǳŜ ŜƴŦƻǊŎŜƳŜƴǘ actions against governmental entities acting 

ŀǎ ƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊǎ ŦƻǊ ƴƻƴŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ŀƴŘ wǳƭŜǎ ƛǎ ǳƴŎƭŜŀǊΦ  ¢Ƙƛǎ 

ǇǊŜǾŜƴǘǎ 5²/ ŦǊƻƳ ŎŀǊǊȅƛƴƎ ƻǳǘ ƛǘǎ ǎǘŀǘǳǘƻǊȅ ƳŀƴŘŀǘŜ ǘƻ ǊŜƎǳƭŀǘŜ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ ƛƴ 

accordance with Labor Code, §402.021.33  This lack of clarity also removes incentives for governmental 

ŜƴǘƛǘƛŜǎ ǘƻ ŜƴǎǳǊŜ ǘƘŜȅ ƘŀƴŘƭŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ²ƻǊƪŜǊǎΩ 

Compensation Act and Rules.  

 

BACKGROUND:  Insurance carriers play a vital role in this system by adjusting, processing, and paying all 

ǊŜǉǳƛǊŜŘ ōŜƴŜŦƛǘǎ ŘǳŜ ƻƴ ƛƴŘƛǾƛŘǳŀƭ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎΦ  ¢ƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ŀƴŘ 

                                                           
32 See State Office of Risk Management v. Davis, 315 S.W.3d 152 (Tex. App. 2010) and Manbeck v. Austin Indep. Sch. Dist., 381 
S.W.3d 528 (Tex. 2012). 
33 Labor Code §плнΦлнм ƭŀȅǎ ƻǳǘ ǎŜǾŜǊŀƭ Ǝƻŀƭǎ ŦƻǊ ǘƘŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǎȅǎǘŜƳ ŀƴŘ ŜǎǘŀōƭƛǎƘŜǎ ǘƘŀǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛǾŜ ƛƴǘŜƴǘ 
ƛƴ ƛƳǇƭŜƳŜƴǘƛƴƎ ǘƘŜǎŜ Ǝƻŀƭǎ ƛƴŎƭǳŘŜǎ ǘƘŀǘ 5²/ Ƴǳǎǘ άǇǊƻƳǇǘƭȅ ŘŜǘŜŎǘ ŀƴŘ ŀǇǇǊƻǇǊƛŀǘŜƭȅ ŀŘŘǊŜǎǎ ŀŎǘǎ ƻǊ ǇǊŀŎǘƛŎŜǎ ƻŦ 
ƴƻƴŎƻƳǇƭƛŀƴŎŜέ ŀƴŘ άǇǊƻƳƻǘŜ Ŏompliance with this subtitle and rules adopted under this subtitle through performance-
ōŀǎŜŘ ƻǾŜǊǎƛƎƘǘΦέ 
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Rules provide specific guidance to insurance carriers about the investigation of claims and payment of 

benefits, including the types of benefits due, compensation rates, and payment timeframes.  Insurance 

carriers are also expected to comply with other statutory requirements governing the processing and 

payment of medical bills, reporting claim and medical data to DWC, paying certain attorney fees, and 

complying with other commissioner orders and actions on individual claims.   

 

[ŀōƻǊ /ƻŘŜΣ ϠплмΦлммόнтύ ŘŜŦƛƴŜǎ άƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊέ ǘƻ ƛƴŎƭǳŘŜ ŎƻƳƳŜǊŎƛŀƭ ƛƴǎǳǊŀƴŎŜ ŎƻƳpanies writing 

ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƻǾŜǊŀƎŜΣ ŀǎ ǿŜƭƭ ŀǎ ŎŜǊǘƛŦƛŜŘ ǎŜƭŦ-insured employers, group self-insured employers 

and governmental entities that self-insure individually or collectively.  Governmental entities that are 

ŀŎǘƛƴƎ ŀǎ άƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊǎέ ŦƻǊ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǇǳǊǇƻǎŜǎ ƛƴŎƭǳŘŜ ǘƘŜ {ǘŀǘŜ ƻŦ ¢ŜȄŀǎ ŀƴŘ ƛǘǎ 

political subdivisions, which may self-insure individually or through intergovernmental risk pools.34   

 

To ensure that injured employees have their claims processed fairly and promptly, and also receive all the 

ǎǘŀǘǳǘƻǊȅ ōŜƴŜŦƛǘǎ ǘƘŜȅ ŀǊŜ ŜƴǘƛǘƭŜŘ ǘƻ ǳƴŘŜǊ ǘƘŜ ƭŀǿΣ ǘƘŜ ²ƻǊƪŜǊǎΩ /ƻƳǇŜƴǎŀǘƛƻƴ !Ŏǘ ŀƴŘ wǳƭŜǎ ŎƘŀǊƎŜǎ 

DWC with the statutory responsibility to provide oversight and enforcement, including the authority to 

issue administrative violations and penalties against insurance carriers for non-compliance. 

  

                                                           
34 {ǇŜŎƛŦƛŎŀƭƭȅΣ ǘƘŜ {ǘŀǘŜ ƻŦ ¢ŜȄŀǎΩ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ǇǊƻƎǊŀƳ ƛǎ ŀŘƳƛƴƛǎǘŜǊŜŘ ǘƘǊƻǳƎƘ ŦƻǳǊ ǎŜǇŀǊŀǘŜ ǎŜƭŦ-insured entities: 
Texas A&M University System (Labor Code, Chapter 502); the University of Texas System (Labor Code, Chapter 503); the Texas 
Department of Transportation (Labor Code, Chapter 505); and the State Office of Risk Management (Labor Code, Chapter 
501).  The State Office of Risk Management ƘŀƴŘƭŜǎ ŀƭƭ ǎǘŀǘŜ ŜƳǇƭƻȅŜŜ ǿƻǊƪŜǊǎΩ ŎƻƳǇŜƴǎŀǘƛƻƴ ŎƭŀƛƳǎΣ ŜȄŎŜǇǘ ŦƻǊ ǘƘƻǎŜ 
handled by the other programs listed above. 

 
 

 

http://www.tdi.texas.gov/



