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TExAas DEPARTMENT OF INSURANCE

Division of Workers’ Compensation - Office of the Commissioner (MS-1)
7551 Metro Center Drive, Suite 100, Austin, Texas 78744-1645
(512) 804-4400 | F: (512) 804-4401 | (800) 252-7031 | TDI.texas.gov | @TexasTDI

Decemberl,2016

TheHonorable Greg Abbott, Governor
The Honorable Dan Patrick, Lieutenant Governor
The Honorable Joe Straus, Speaker of the House

DearGovernorAbbott, LieutenantGovernorPatrick, andgSpeakeftraus:

In accordancewith Labor Code§402.066 | am pleasedto submit the TexasDepartmentof
InsurancePivisionof Workers' Compensation'diennialreport to the 85" Texas_egislature.
Thisreport providesan update on the Texasworkers' compensatiosystemandabrief
descriptionof severallegislativerecommendationgthat | believe will improve my ability to
effectively and efficiently regulate the workers'compensation system.

| am availableto discussanyof the issuescontainedin the report and to provide youwith
technicalassistance. Thelegislativerecommendationsin this report will beincorporatedinto
TDI'sforthcoming biennialreport to the 85th TexasLegislaturewhichwill alsocoverother
lines andinancialaspectsf insurance infexas.

Pleasecontact me or Jeff Nelson, Director of External Relations at 802-4405 if you
have any questionsor need any additionalinformation.

Thankyoufor your consideration.

Sincerely,

-

W.RyarBrannan
Commissioneof Workers' Compensation
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INTRODUCTION

¢tKS ¢SElFa 62Nl SNBRQ O2YLISyaliAzy &aeadasSy sl a&a 2Nx3
employers and employeesensuringthat the system provide adequate benefits to injured employees

at a reasonable cost to Texas employers. It l@imore thant OSy (i dzZNE aAy OS GKS ¢
compensation systerwas formed and while the system has undergone legislative reform efforts over
GKS 2@8SIFNARX G(KS OdzNNByid ¢SEla 62N) SaladeniagbdlISy al

model forother states

Since the adoption of the 2005 landmark House Bill (HB) 7 legislative reforms, Texas has seen significant
system improvements: lower claims costs and insurance premiums, higher employer participation rates,
better access to care and retutn-work outcomesand fewer disputesL Yy FF OG X Yl ye& &adl
compensation systems have approaciek S 5 A @A aA 2y 27T 2D3WKJo &&Erom / 2 Y LIS
YR FR2LJG YlIyeée 2F (GKS 02YLRySyidia 2F (KSsystemsp NB
States have expressed interest specificallpaiuding pharmacy closed formuias, evidencebased

treatment guidelines, administrative dispute resolution processes, Medibased fee guidelinesind

network certification processes.

AlthoughTexas hasutg 2 NJ] SNE Q 02 Y LISiyhgrdvédinjargtl erdtosed dutcdmgsRin

recent yearspther states have not had similar results. As sudicbre remainsa national debateabout
GKSUKSNI adl S ¢2NJ] SNAE ConStituté il IS Fla i B Wa2 Yy NAINR yAENT A TE NI |
employers and employeesore thana century agd. In responsethe U.S. Department of Labor, fueled

by growing concerns about the depletion of the Social Security Disability Insurance Trust Fund and the
Medicare Trust Funds,disdzS R | NB L322NSja SiyKiSh (2t 29\H] SoNB QFulfilldtsy” LISy a | G A
Obligations to Injured Workeré?The reportgenerally concludethatd G F S 62 NJ] SNEAQ O2 Yl
systems have shrunk financial obligations to employansl that the cost of workelated injuriesis

transferred to other federally administered social benefit programs. The report also suggests that

y2yS a6GlFGSa KIS SELISNASYOSR NBOSyid OKFfttSyasSa G2 GKS 02
concerns that benefits and eligibility standards are insufficient in those states. In Oklahoma, these challenges asio involv
recently R2 LJOSR adl GdziSa GKFG LISNYAG OSNIFAY SYLX 28SNAE G2 a&2Ld
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dzyft S&da Ayl RSljdzr OASa I NS | RRNBX&aSR A dfederdlloverSights 2 NJ
may be necessaryDWC will contine to monitor any federal initiatives resulting from this report;
however, given recent changes at the federal level, it is possible that many of these recommendations

may not be pursued.

RegardlessTexapolicymakerkK | @S Sy & dzNB R i K [ cmpéngaSon gyStdirl rémaidgs2 NJ S N.
resilient and adagbleto changes in technology, medical innovatiand economic pressure by relying

on research data to fuel policy decisioby;leveraging relationships with stakeholders to build

consensus; antly adoptingbest piactices found in general healthre. As a result, Texas prowsde

higher compensation rates and extended medical benéditsnjured employeescompared with most

states At the same time,Texaseemploysinnovativeapproaches likevidencebasedmedicine, a

pharmacy formulary, electronic billingnd Medicarebased fee schedas to control costs. The Texas

g 2 NJ $rivratiéh system aldmenefits from a strong Texas economy, which creates jobs and

encourages injured employees to return to wag quickly and safely as possible.

As the primary administrator of the Texa@8WJ SNA Q 02 Y LISy alboksforinfiovatieed i SY =
gléa 2 AYLINRYS AGa aSNBAOSa (2 adaiusSy LI NIAOAL
compensation efficientlyeducate system participants, and achieve a balanced systahireats

everyone with dignity and respecExamples of this focus include-site and single poirbf-contact

claim services iB20 DWC field offices across the state, free injured employeeesnployer training on

2Nl SNEQ O2YLISyaldArazy YyR g2NJLIXIFOS al ¥FSGe Aa&adz
and correspondence made more secure with the remdof Social Security Numbe®WC is also

making administration of the system mefficientby enhancing internal automation efforts, digitizing

YAfEA2ya 2F 2t RSNJ LI LISNJ Of FAY NBO2NR&asx FyR StAY

WhileTexadsk Y2 RSt F2NJ 20KSNJ adl S ¢ 2Np@adNedgsat@ewlILISy & |
havean opportunity to promoteadditionalaccountability for system participantand assist DW@h
achievingamored I £  YOSR 62NJ SNEQ O2YLISyaliAz2y aeadaSyo

System trends presented in this report allow DWC, policymakers, and system participants to gauge the

health ofthe system and considér A y $hgpietiylisreform efforts, eliminaing potential confusion

2 Texas Department of Insurarte SA @A aA 2y 27T 2 pNwEINE&a.gdv2 Y LISy &
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and addresmmglingering statutoryuncertainty.

INJURY RATES AND CLAIM FREQUENCY CONTINUES TO DECREASE

The Texag 2 NJ ®mFerBatiorsystemcontinuesto experiencemarkedreductionsin both the y 2 y 11
fatal occupational injury andinessrate andthe overallnumber of reportable claims filedvith DWC.
Sincethe 2005 legislative reforms,
they 2 y 1 @ctupadtidnal injury and

illnessrate in Texaslecreased6 The nonfatal occupational injury and illness rate in

Texas has decreased 36 percent since 2005. Over
¢SEFAaQ NIGS Aa t2¢SNI 0k

percent from 3.6 to 2.3injuries per

mnn FdzZ t miAYS SY

Workplace injury andlnessrates

varywidelyby industry. Incidenceratesfor industriessuchas construction,transportation and
warehousingandmanufacturing however haveexperiencedsignificantdeclinessince2005,while
industries such as informatioand wholesaletrade havehadincreasednjury ratesin recent years.
h@SNJ f f = -fataSoedupatidial injuy ¥nd iliness ratdasver than the national ratgsee Figure
1).

Texas Department of Insurarte 5 A GAaA 2y 27T 2 PWdwHINE&&®.gdv2 YLISy al A2y 3
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Figure 1. Texas and U.S. Non-fatal Occupational Injury and Iliness Rates per
100%U 001 UDPOI whriateGectongpl Oy Y1 1 1 Y huk Aw

2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015

—¢—Texas —ii—U.S.

{ 2dzNOSY ¢SElFa 5SLINIGYSYylG 2F LyadaN»yOSs 5A0AaA2y 2F 22NJ] SN
Statistics, Annual Survey of Occupational Injuries and llinesses, 2015.

Despitethe consistentreductioninthe y” 2 y 1t @ctupadtidnainjury andillnessrate in Texasover the
past nine years, thaumberof fatal occupationainjuriesin Texascontinues to fluctuate.After seeing
decreasesn 2010and 2011, Texa®cordeda significant increase imorkplace fatalitiesn 2012 (536
fatal occupational injuries) du® increasesn both theconstructionand mining industrysectors,
includingoil and ga®xtractionactivities. Workplace fatalities declined iB013 to 508 fatal
occupationainjuries and then increased again in 2014 to 531 fatal occupational injufiessportation
incidentscontinueto be the leadingcause o 2 NJ 1 Ni&alitiesin §éxas.In 2014, the industry
subsectors in Texdbat experienced the highest number of fadcupationalinjuriesincludedspecialty
trade contractors truck transportation,supportactivitiesfor mining, heavy and civil engineering

construction,and administrative and support services.

4 Texas Department of Insurarite 5 A @A a A2y 2F 2 PvNiw&INEa.gov2 YLISY a
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RECENT EFFORTS BY DWC TO IMPROVE WORKPLACE SAFETY

In an effort to increasawareness ofhe importanceof workplace safety and to reduce the number of
workplaceinjuries andfatalitiesin TexasPWC conducts several safetytreachinitiatives These are

aimedat:

offering free safety publications, fage-face training, DVDsnd other safety products and
services to encouragemployers to createffective safety programs;

improving construction workplace safety by providing free Occupational Safetiyeaith
Adminstration (OSHA)raining to Texas employees;

providing safety consultations to employetsat requesthelp identifying potential safety
hazards;

highlightingbestpractices for employershat consistentlymaintaina safeworkplacefor their
employees;

awarding Lone Star Safety AwardsitoTexas employensith exemplary safety programtkat
can serve as models for other employeasd

partnering withthe Texas Department of Transportation and National Safety Council to reduce
transportation fatalities by introducing online occupianal driving safety guidang¢and offering
free traffic safetyworkshops for Texas employefs.

¢tKS O2yiAydzAy3a GNBYR 2F RSOf Ay AY ZeeyieRguelis dimilar 2 00
to the decline in the number of 2 NJ ®mNErBatiorclaims reported tdWCsince2003 &34 percent
reduction).This decline, however, has begumslow in recenlyears(seeFigure2). A variety of factors

have led to thedeclinein reported claims nationallyand in Texasncludingincreasedemployer and
employeesafetyawarenessenhanced health andafetyoutreachand monitoringat the federaland

state level, technology improvements, globalization, increasedependentcontractorsuse and

possibledzy’ R S NJt N wdgkpldcehinfufiesndilinesses.

2 WhileDWC has statutory mandates fiomote safetyawarenessand outreach,aswell asregulatestate-levelinsurance
carrierf 2 & & 1 LINGBtiditi®s/QBMAS yrimarily responsible for theegulationof workplace safetyssues in Texas.

Texas Department of Insurarte 5 A GAaA 2y 27T 2 PWdwHINE&&®.gdv2 YLISy al A2y 5
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Figure 2: Numberof 6 OUOIT UUz w" OO0Ox1 OUEUDPOOwW" OEPOU w
Injury Yearsl YY1t 11 Y hk

140,000 132,068
116,831

120,000 112,106

97,192 98,812
92,706 86,961*

99,286 97,278
80,000 91,938

100,000 10773

60,000
40,000
20,000

0

20032004 20052006 200720082009201020112012201320142015

Note: Data updated through August 201&hese numbers include thtataims that are required to be reported tBWC,

including fatalities, occupational diseases, and injuniib at least onedayof losttime.a SRA O ft m2y t & Of I AY& |
to be reportedto DWC.*Data for 2015 should be viewed with caution since the number of claerscalendar year will

continue to grow as injuries for that calend&rS I NJ  NB NBLR2 NI SR 2NJ & daYSRAfDnfvorkk yt & ¢
{ 2dzNDOSY ¢SElIa 5SLINIGYSYyd 2F LyadaNI yOSs 5A0AaA2y 2F 22NJ] SN
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INSURANCE RATES AND PREMIUMS CONTINUE TO DECLINE FOR TEXAS
EMPLOYERS

A key goal of the 2005 legislative reforms was to impttesaffordabilityand availabilityof 4 2 NJ| S NB& Q
compensatiorinsurancefor Texasemployers. The Property an€asualty Actuarial Office othe Texas
Department ofinsurancg TDI)monitorsinsurancerate filingsand reportsg 2 NJ c®mEration
insurancemetrics as part of diennialreport to the TexasLegislatureon the impat of the 2005

legislative reform®n insurance rates anpremiums? In 2015 290 insurancecompaniess N2 S 6 2 NJ S
compensation insurance in Texas, and tbial direct written premium (the growth of an insurance

O2YLJ yé Qa o dzavanp&iadior tRedrekBRsy A NJ GriEBatiorinsurancemarketwas

about $2.74billion.

{AYOS HnnoX B2NJSNERQ O?F

In terms of market share,0
have dropped nearly 56 percent.

insurance company groupgrite

about 79 percentof the market,and

the top writer, TexadVutual InsuranceCompany, hasearly 40percent of the marketbased on it2015
directwritten premiumin Texas. ThelegislaturecreatedTexas Mutual(formerly Texag 2 NJ S NE& Q
Compensationnsuranca~und)in 1991to serve as @ompetitiveforce in the marketplace, to guarantee
the availability2 ¥ ¢ 2 dddhpemditiGrinsurancein Texas,and to serve as the insurer lfstresort.
While Texas Mutual is the insurer of last resorpriédominatelywrites voluntarybusinesscompeting
with the rest of theinsurers in thes 2 NJ ®mfErationmarket. Theinvoluntary(residual)market

makes up less thanguarter of onepercentof the g 2 NJ ®mFerBation insurancearket.

In terms of profitability, wo important measures of thE A y I Y OAF £ KSIFfGK 2F GKS
compensation insurancenarket arethe loss ratio and the combined ratioThe loss ratids the

relationship betweenpremium collected and the losse@xcurred (amounts already paid out plus

amounts setasideto cover future payments) by insurance companidde combined ratio igmilar,

except it compares premiums collected with the losses exjgkenses incurredby the insurance

company. A combinedatio of less tharl00 percent indicates that ansurancecompany earned a

3C2NJ FRRAGAZ2YFE AYF2NXIFEGA2Y 2y (GKS STFTFSOO 2F (Tex8s NBT2 NV a
5SLI NLIYSyd 2F LyadzNI y Osearcharkl HalSandh Groupeitifg i WStardardk AnyAnalysts of the
LYLI OG 2F GKS wnnp [SAA&tlI A0S wST2N¥a 2y GKS ¢SEFa 2 2NJ ¢
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profit on its insurance operations (also knownagmsunderwriting profit). A ratio of more than100
percent indicates loss on insurance operations, although this loss maynbee than offset by
investmentearnings. For example, ithe projected ultimate combinedatio is 110.0 percent, then for
every $1in premium collected by the insuranceompanyit is projected that $1.1@ill be used to pay
losses an@éxpenses incurred. The insurance company will need to find other sources to pay the 10
cents not covered by the premium.Thisrevenuemay come fromrivestments or a direct charge

FAFAyad GKS Ayadz2NF yoOoS O2YLI yeéeQa adzNlJ dza o

In 2015 the projected accidengearcombined ratiocF 2 NJ ¢ 2 NJ] SNB Q O2wasd8.y al A2y
percent. This means thdior everydollaran insurance compampollecs, it will pay anestimated80.5

cents tocoverlosses andexpensesand keepthe remairder as profit. Table 1 shows the loss ratio and

the combined ratig both showthat the lastnine yearshavebeenveryprofitablefor 4 2 NJ S N& Q
compensation insuranceompanies. The combinedatio averagedr4.5percentfrom 2003 t02007. In

2008, this ratiadeterioratedas the national economy went into recessiandit continuedto do so until

it started torebound in2012 It hascontinued to improve (decrease) each yesincethen.

8 Texas Department of Insurarte SA @A aA 2y 27T 2 pNwEINE&a.gdv2 Y LISy &
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Table 1: Projected Ultimate Calendar Year/Accident Year
Loss and Combined Ratios

Accident Year Direct Written Loss Ratio Combined Ratio
Premium
2007 $2.73 39.1% 74.3%
2008 $2.58 43.8% 84.5%
2009 $2.18 41.7% 83.2%
2010 $1.92 50.2% 93.6%
2011 $2.16 52.3% 96.5%
2012 $2.45 48.9% 91.1%
2013 $2.66 45.7% 87.8%
2014 $2.84 43.2% 84.6%
2015 $2.74 39.1% 80.5%

SourceDirect Written Premium: 3 L d@rapilation of the Texas Statutory Page 14 of the NAIC Annual Statement for Calendar
Years Ending December 31, 2@0®015. Loss Ratio and CombinedRatiot / L 2 2NJ SNBQ / 2YLISyal A2y
(Valuation Year 2015); ThO@R & O 2 Y LJA f Ihsiirdn@eyExpense EhibiSfor Calendar Years Ending December 31, 2007
2015. Loss development factors used in determining the ultimate losses are from the NCCI Annual Statistical Bulletin, 2015
edition.

Note: The loss ratio and the combined ratio exel@xperience for large deductible policies, which represdmgut 13

percent of 2015 direct written premium.

Since 20037 2 NJ @iNgeration insurance rates hasioppednearly 56percent. While therate
changediled byinsurancecompanies in théast few years show how muatateshavedecreasedthese
ratesare just thestartof the g 2 NJ ®m@r3ation insurancericingprocess.What employers
actually pay the premiunt reflectsnot only rates but alsenandatedrating programs such as
experienceratings andpremium discounts, as well as optionadting tools such as schedulating plans
andnegotiatedexperiencemodifiers Insurance companies use these toolathievedesiredpremium

levels.

Figure3 shows the averagpremium per $00 of payroll for policyearsH n n o 1 neflecting yearto-
yearchanges ipremiums charged.Beginningwith policyyear 2004the averagepremium per $10®f

payrollbeganto decreasesteadilyasinsurancecompanies lowered ratesndincreasedhe use ofrating

Texas Department of Insurarte 5 A GAaA 2y 27T 2 PWdwHINE&&®.gdv2 YLISy al A2y 9
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tools, such as schedutating. As of policy year 2014he averagepremium per $10®f payrollwas
down to 96cents This steadypveralldecreasecoincidel with averagerate reductions and as aesult,
employersbenefited frominsuranceO 2 Y LJI- fjfekl iBté decreases.

Figure 3: Average Premium per $1000f Payroll by Policy Year
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{ 2dzNDOSY ¢KS ¢SEFE 22N]SNBRQ / 2YLSyal (Natogal Goungidh Canpendatios | G+ / |
Insurance.

EMPLOYER PARTICIPAT ION AND EMPLOYEE COVERAGE RATES IMPROVED
SIGNIFICANTLY IN 2016

¢SElFE A& G(KS 2ytée adGlisS 6KSNB LINAGI (Sta&ad®i2N Sy
allowedthe option2 ¥ 200G+ AYOFALIBZ AN SNEY O20SNIF IS 2iNdtdwSO2Y.
not participate ini KS ¢ 2 NJ SNA Q O 2 EinjdoyeisiwhioicRogse t BodabtS8dyxPNJ S NA Q
compensation coverage logbe protection of statutory limits on liability under the Lab@ode and may

be sued fornegligenceby injured employeesSeverabtateswith mandatoryg 2 NJ SoMpefsation

“In New Jerseyall employersnustK @S 02 @SNIF IS 2NJ 0 S aSt yersary finedMil Fhdir injule@ y mO2 Y
SYLX 285Sa NBOSAGBS AyO02YS FyR YSRAOIT o0SySTAaAda GKNRAZAK KS
legislative reforms that alloedOS NIi I Ay SYLJ 2 & SNAE {c@mpeéensdtion 8ystaim if tha@y medtt8n ¢ 2 NJ S N& ¢
FAYIFYOALEf NBIdZANBYSyidia yR 2FFSNI oSySFAaida KL (HoweMd th&d A YA f |
Oklahoma Supreme Court declared the statute authorizing employers towtpif the worked Q@ 02 YLISy al GA 2y aeé
unconstitutional in September 2016 because it was a special law that created unequal disparate treatment of injured
employees.

10 Texas Department of Insurarite 5 A @A aA2y 27F 2 Pviw&INEas.gov2 YLISY .
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lawsprovidestatutory exemptionsto allow smallemployersor employersfrom selectindustriesto opt

out of their g 2 NJ ®mMEBatiorsystems?

b 2y ma dzo da@ddmaidak ithportant performance measuria theg 2 NJ SMgedsation system
because thegenerally show if employers belietlee benefitsof participatingin theg 2 NJ S NE& Q
compensatiorsystemoutweighthe costsof obtainingthe coverage. In 2016, thepercentageof Texas
private, yearround employers tatwerey 2 y 1t & dzo & O NGA20NS| NSiNd&i@atiosfstem
decreased significantlyrom 33 percat in 2014 to 22 percentThat is thdowestpercentagesince 1993
(anestimated 82,260employersin 2016were nonsub<ribers). This decrease followetvo
consecutive years of significant
RSOt AySa Ay 62N _
o About 22 percent of private, yeaound employers do not
SRS UEEIEH I K | JS 6 eoMjleBshiiBnOa dramatic reduction from

‘AR RN ER W W:We] 2014t andthey employ about 18 percent of the private

workforce in Texas.
coverage more affordable for

Texas employers.

Although the percentage of privatgearround employers who we nonsubscribers declined

significantly in 2016, the percentage of Texas employees who work fesutascribers did not change
proportionately. In 2016an estimated 18ercentof Texaemployeeqrepresentingabout 1.8 million
employees irR016)worked¥ 2 NJ Yy 2 Y 11 Zmdipioya® (dHetlihe/frAm 20 percent in 2014Jhis is

primarily the result of smaller employers making the decisionto enter- & ¥t SNJ G KS ¢ 2 NJ S NE
compensation system in 201&onversely82 percentof Texadl JNA @ (i nplaydeq@nzstithated

8 million employees) wee employedby the 78 percentof employers (arestimated285,000 employers)

that KI S 62NJ] SNEQ O2 YL ((sedFigiwed)y O2FSNI IS Ay ¢SEI &

5 Florida, for example, exempts naonstruction employers with less than four employees and requires S/oi& Q

compensation coverage for construction employers with one or more employees.

81n the last two years, the National Council on Compensation Insurance or NCCI (an industry ratemaking advisory
organization) filed doubMR A 3A 0 NBRAzOUGA2Y @l AN 2¢2NRERR O2QAEINS [ 2aa O2ada
O2YLISyal GA2y Ayada2Nr yOS O02YLIyASa +a | oFaStAayS F2N OF £ Odz
written on or after July 1, 2015, the TDI approved a 10.9 percent reductibexas loss costs by NCCI and for policies written

on or after July 1, 2016, TDI approved a 9.9 percent reduction in Texas loss costs by NCCI. TDI also approved a 5 percent
NBRdAzOGA2Y AY 62N]JSNEQ O2YLISyal (A 2y emnBdusdildssZhsisin$nair raie2 NJ A y & dzh
calculations in 2015 and a 10 percent reduction in 2016.
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Figure 4: Percentageof Texas Employers That Are - OO1 UUE UdnditBeE | U U
Percentageof TexasEmployees Employed by - O 01 UUEUBNRNETL UV ot
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¢SEFE 22Nl SNEQ /2YLISyalidAazy wSaSH NDKPPRS af TeSaN ASIMyURiversif; 3996 dzo t A
and 2001 estimates N2 Y (GKS wSaShkNOK YR h@SNEAIKG / 2 dzy Q06 estBngtes2 2 NJ S N
from the Texas Department of Insuranée2 N] SNEQ / 2Y LISy al GA2y wSaStkNOK FyR 9@t f d
Thepercentageof Texaemployers thak | @S ¢ GoMjleSshtibrédverage has increasesincethe

passagef the 2005legislative reformgfrom 62 percentof Texasemployers in 2004 to 78 percemt

2016), due primarilyo lower insurancgremiumsand the increasedavailabilityof 4 2 NJ| S NB& Q
compensatiorhealth carenetworks. | f 1 K2dzaK GKS YlFI22NAR (& 2F y2ymadx
employers, about one out of every five largmployers in Texas (employers with 500+ employees) does

not participate in theg 2 NJ &@N@Eeiation system primaribecause theyelieve they can more

effectively manage costs and ensure that their employees receive appropriate benefits-as non

subscribes.

From 20142016, there were significant reductisin non-subscriber rates in virtually all employer size
categories (see TabB). ¢ KS AYRdzZ2 UNRASA A 0GK OKS&BclkeheakhSa il y 2y m:
care/educationalservices arts/entertainment/acommodation/food services, and finance/real
estate/professional services Amost all industry sectorfiowever,with the exception of
mining/utilities/construction haveexperienced significant reductions in employe2 y 1t a dzo & O NR& LJ{
since 2014
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Table 2: Percentageof Texas Employers That Are - OO1 UUEUBUDE] UUC
Employment Size

EmploymentSize 1996 | 2001

mmtn 9 YLK 55% 44%  47%  46% 43% 40% 41% 41% 43%  31%
pmtd 9 YL 37% 39% 29% 37% 36% 31% 30% 29% 27%  19%
mMmamndg 9Y 28% 2800 19% 25% 26% 23% 20% 19% 21% 10%

pnmndpdp 9Y 24% 23% 16% 20% 19% 18% 16% 19% 18% 10%

Maonmnddp

20% 17% 13% 16% 17% 16% 13% 12% 14% 11%
Employees

500 + Employees 18%  14% 14% 20% 21% 26% 15% 17% 19%  19%
Soyrge:Survey oEmponer Participation in tP}E SEI ’é 2C2>mplgr}§atk:1‘n Systverm993 apd 199:% estimate§ fron!ne A
¢SEFa 22NISNEQ /2YLSyardrzy wSasStNOK / Syd SN Hyiversity; A6 t dzo t A
and 2001 estimatebom the Reseaf€ I Y R [1 PGSNBAIKUI [/ 2dzy OA L 2 yandk2204R085NeHIMNates 2 Y LIS Y
from the Texas Department of Insuranéez NJ <EbdlEpéhsation Research and Evaluation Group and PPRI.
lf K2dzaK y2ymadz a ONR o Aly2a LINELG A2 i@fSudentidd <Snag® LJG SRy
their employees, some of thesmmployers §bout 23 percentin 2016) provide analternative
occupational benefit plan for their employees in case of a wet&ted injury. It is importantto note
thatil KSa S y 2y ma dzplan®aiduod réghhted ByDSVE &anid the benefits offeiadhese
plans vary bymployer. Despite the relatively low percentage of ngnbscribing employers with benefit
plans, abou72 percentofi KS y 2y madzo & ONA 6 SNI SYLJ 2 & &r®h ofila@ LJdzt | (0 A
alternate occupational benefit plah. As a result, an estimated S NOSy G 2 F ddiflhyees G S a
in Texas have some fortn¥ O2 GSNIF IS Ay G KifunOiTaxasd SX (K S a2 Bl NNS t
compensation coverage or coverage fronf & Y 11 & dzo & O NJR 0 emefit pland dhidimeanLtyat f
as of 208, about4 percent of Texas privatgector employeesapout414,000 employees) do not have
coveragen the case of a workelated injury in TexasIn 2014,an estimateds percentof p® | G Smma SO
employees &bout470,000 employees) did not haa@y coverage in the case of wenddated injury It
daK2dz R 60S y20SR GKIG S@Sy Ay adlidSa gAdK YIFyRIFG

" Historically, larger, nosubscribing employers tend to provide alternative occupational benefit plans to their employees,
and these larger employers employvajority of the nonsubscriber employee population in Texas.
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there are employees who do not have coverag#er because their employer was too small to be
required to have the coveragé@ NJ 6 SOl dzaS (G KS SYLJX 28SNJ OKz2asS G2 o
O2@SNI 3S NEBIldZANBYSyiGao Ly FILOGx Ylye aidldsS g2N

claimsfor uncovered employees who are injured on the job.

COMPLIANCE EFFORTS REGARDING REPORTING REQUIREMENTS FOR
N ONISUBSCRIBING EMPLOYERS

The typesandamountsof benefitsprovidedto injured employeesvho work fory 2 suinscribing
employers as well aghe administrationof thosebenefit programs fall outside thejurisdiction of TDI

and DWCN2 y 1t & dzo ahOwédetak dtifisubjectto certainreporting requirementsunderthe

2 2 NJ Sadxipensation Act and DWC rules.2 Y 11 & dzo muStkehodt &NEllyto DWC that they
haveelectednotto2 6 G I Ay ¢ 2 NJ S Nd@w@rage Fnéy ds gy filingDWGC 2 N tnnp =
EmployeNoticeof No Coverager Terminationof Coveragavith DWC8 N2 y 11 & dzo &hét Mdipiy&aiNE
leastfive employeesare also requiredto file anoticewith DWC(usingthe DWCC 2 NJY tEmplayex's
Reportof b 2 y 11 O 2E@hfldy&:®ccupationalnjury orDiseasgfor eachoccupationaldiseaseand? y 1t
0 K S inprg that resultsin more than one day of losime.® Failure to comply with theseeporting
requirementsmayresultin enforcement action and administratiyenaltiesof up to $25,000 per day

peroccurrence.

Fivesessions agdhe 80" Texas &gislature added aappropriation rideri 2 ¢ 5 L Qhat régoz®s3 S
DWCto submit, as parof its biennial report to theegislatureareportonthe O2 YLI Al yOS 2F y
subscribingemployersthat includesany administrativepenalties leviedagainstemployersi K & R2 y Qi
comply. Prior to the80" Texas Legislaturg’ 2 y 1t & dzacémpliddcaeBoktihg wasprimarily

complaintdriven Historicallyhowever, DWC (and itsINBE RS OS & & 2 NJ (i kCBmpénSaidna 2 2 N
Commission) héonly receivedrery fewcomplaintsabouty 2 y 11 & dzo & O NJA 0SnbeR002 Y LI A | Y
internal TDI monitoring efforts hawgeneratedmost of the2,700complaintsreported. These internal
complaints resulted imore than450warningletters and nearly$93,000in penaltiesfory 2 y' 1

subscriberghat failed to respondto requestsor file requiredforms. DWC hadncreasedemployer

8 See§406.004, Labor Code.
9See§411.032, Labor Code.
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educationand compliancefforts for thesereporting requirementswith increasing successearlyhalf

of the penalties leviechgainsty” 2 Yy 11 & dzo vief@ hkkessSihltke last four years.

It is difficult for DWC to identify’ 2 y 11 O 2 Yemilblayeksywlhoutcomplaintsfrom system participants,
because the policy and employer data submitted to DWC and other state agencies is often incomplete,
inaccurate, and late.For example, an employanight file with the TexasdVorkforce Commissiofor
unemploymentinsurancepurposes usingparent2 NH | y A FebdiaE@pfoynientdentification

Number (FEIND dzii KI @S R A Tanfpendayoinsusagchhbli§idsindervariousFEIN and
subsidiaries As aresult, it is difficult foDWCto identify individual employers that may bé 2 y 1t

subscribers and twerify reporting compliance fahese employers

DWC has alseeorganizedts employerresourceswvebsite tohelp employersbetter locatepertinent
g 2 NJ @mEerBatiorinformation. The employeresourceswebsite

(www.tdi.state.tx.us/wc/employer/index.htnm)Inow featuresa direct link to theautomatedDWC C 2 NJY Tt

005, as well as OnlinReportingHelp and Frequentlpsked Questions.DWC alsadistributed
information aboutthesereportingrequirementsandthe adoption ofnew rules tostate business and
y 2 ¥ 1 4 dzass@tlorisshdNIWCcoordinates with other stateagenciego ensure theyadd these

reportingrequirements ortheir websitesto increaseemployer awarenesand compliance

GRACE PERIOD COMPLIANCE EFFORTS

To further increase compliance withifigthe DWC Forr005 and DWC For®07, DW@lloweda grace

period for nonsubscriber filings for 2016This effortincreasedhe number of formdiled with DWC

especially wittDWC Forn®05 &eeFigure5). DWC also provided an option that let employers file the

DWC Form 005 online and through electronic bulk submissiaespitethese efforts, howevemverall

Yy 2 Y 11 & dzaepddtiNdcanpidice remainw. An increase in the percentage of private employers
GAOK ¢2NJSNRQ O2YLISyalidazy O2@0SN) 3IST ODMAHgSR & A
by nonsubscribers, has significantly increased soibscriber repoting compliancen 2016over

previous years Overall, DWC estimates that about @&rcentofy” 2 y 11 & dzo (AnCedtinatesBR,H60
yearround privateemployerswere non-subscribers iR016)areA y O2 YLX Al yOS gA G K (K

form filing requirement, canpared to a compliance rate only 12 percent in 2014.
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Figure 5: Total Number of # 6 " 1 YFprimsand# 6 " 1 Y Y A
Injuries Received by Fiscal Year
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Whilefilings2 ¥

52/

0 KS 52 increasedi?olé filings ofthey 2 y 1t & dzo & Omdgod $&lJ A y 2 dzN

C 2 Ndidmat mareaseroportionately. In fact,filingsof theseinjury reportsactually

decreasedafter FY 2011 ankave fluctuatedn recentyears. Somell NH S Y 2 y niiiadzdepodddh 6 S N

that they believe onlyhose injuriesthat they haveacceptediability for asag 2 NJ 1 Nty Imiisshe

reported toDWC. This may help explainhy injuryreportsfromy 2 y 1t & dzo tan@tNhedo®ét B

compared tothey dzY 6 S NJ 2 Eompehdddoslaldsteported by subscribingemployers.

In order for DWC to accurately evaluate and report on workplace safety, employers must comply with

coverage and injurgeporting requirements DWC urges all employerggardlesfg 2 NJ S N&E Q

compensatiorcoveragestatus to comply with statutory andegulatoryinjury reportingrequirements.
¢ 2 dhupaiddadiseaegandinjuriedtiath G A Sa =

result in at leas® y* S ToRlbs@&ime from work, regardlesf compensabilityor liability. In order to

Employers mustreportalll2 G Sy G A | £ f &

promote better reporting from employers, DWC is considering an additional grace period to allow

employersthat have not reported norcoverage and injuries to do so without enforcement action or

penalties. DWC encourageswployersthat havenot reportedeitherDWCC 2 NY tnnp 2 NJ 52/ C

to notify DWC immediately.
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M EDICAL COSTS HAVE STABILIZED OVER TIME AND ARELOWER THAN
IN OTHER STATES

Prior to the 2005 legislative reforms, Texas had some of the highest medical costs per claim compared
with other states, driven primarily by overutilization of medical treatment for injured employees.
Despite high medical castinjured employees also had poor retetorwork outcomes, less access to
medical careandlower satisfaction with care when compared to similarly injured employees in other
states. In response, the T exad egislatureadopted several statutory chaeg to address these

issues, including the adoption of evidersased treatment guidelines, a pharmacy closed formylary

FYR GKS ONBlIGAZ2Y 2F g2NJSNBRQ O2YLISyal Gdazy KSIFfi

Figuress and 7 illustrate the medicalcost

According to a 18-state comparison by the
2 2NJ SNREQ / 2 ¥daiShyrstituieA
in 2001, Texas was the highest nationally ir

trends thatthe systemexperiened before and
after implementationof the 2005 reforms. As

terms of medica[costs per cIaerOW,V Figure6 illustrates,when total medical
¢ SEI a Q O2 alb petcshiess@han

i aymentsare analyzedwithout taking into
the median cost of thee same states pay yzeavithout taking |

accountinflationary changes, total

professional and hospital paymerdappear to
have stabilizedn the Texass 2 NJ| GmEr@ationsystem(from $967 million in 20050 about $973
million in2015). Adjusted for inflation however,total professional and hospital medical payments are

about17 percent lower than they were in 200&nd 31 percent lower thaim 2000.
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Figure 6. Total Professional and Hospital Medical Payments, Adjusted for
Inflation , Service Yearsl| YY Y1 | Yk wpDOwdODPOODPOOU
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Source: TexaDepartment ofL y & dzNJ y O SBmpendaidiRédedrad and Evaluation Group, 2016.

Looking afigure?, it appeardhat the averagemedicalcostper claim is still relativelgtable compared
2 (KS Rifcdzastss meRisaHchsithat the systemexperienedin the late m g chanQ éarly
H n n efor@passage of HBin 20051° Recent cosincreasesare mainlydue to the 2008DWC Medical

FeeGuideline which containsan annual inflationfactort the Medicare Economic Index.

Ohy 1 dz3dza0 MX WnnoX GKS aeadasSyQa FANRG aSRAOFINBmol &SR LINE
increased eimbursement for some categories of services, including primary care, reimbursements for specialty surgery

services were significantly reduced. On the whole, the reimbursement rates for professional medical services in the Texas
g2N)] SNBEQ O2 Yinisehtironi dp@okimately 44D Percent of Medicare to approximately 125 percent of Medicare.
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Figure 7. Average Professional and Hospital Medical Cost per Claim

Unadjusted, Service Yearsl YY k1 | Y huk
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Source: TexaDepartment ofL Yy & dzNJ y O bmperdaidiRededrad and Evaluation Group, 2016.

Comparedwith other states,Texasexperiencedsignificantreductions in medicatostsper claimasa

result oflegislativereforms tothe g 2 N S NR Q Ostehidny2@01, Tekas Was among the

highestnationallyin terms of medical costs per clajeccordingto aY dzf { A coréparisan 8y the

2 2 NJ SoxipensatiorResearchnstitute. Now, Texa@ O2 &G LISNJ Of I AY igA (K

about 15 percentless thanthe mediancost of the 1&tates included in the analysishich included

Florida, Pennsylvania, Louisiapand lllinois(see Figure).
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Figure 8: Average Medical Cost for Claims with More Than 7 Days of Lost
Time (All Services),12Months and 36 Months Average Maturity
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@® Copyright 2016 WCRI. All Rights Reserved. Sl

Source:2 2 NJ GdwdesatiorResearchnstitute,/ 2 Y L¥ O Med&aiBenchmarks for Texas7th Edition, 2016.

AsFigure9 indicates, while other states have SeR NI Y A O YSRAOIt 024l Ay ONE
S2YLISyal A2y aeatsvas Teish@biizaton Gdiged dith & tedfidionaninjury A f A
NI iSazx SylFrof SR AyadaNF yOS OF NNASNE (2 NBRMzOS® &2 N

z

SYLX 28SNE (2 LINROARS 62NJSNEQ O2YLISyaliAiazy 020S
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Figure 9: Average Medical Cost for Claims with More Than 7 Days of Lost
Time (All Services),12Months Average Maturity, 1996 -2013
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Source:2 2 NJ SdwdesatiorResearchnstitute,/ 2 Y LY O Med&aiBenchmarks, for Texas7th Edition, 2016.

Informationfrom theannualg 2 NJ ®mgEeratiometwork report cardproducedby the Texas
Department of Insurance, 2 NJ SdxipefsatiorResearctand Evaluation Group (REG)3eptember
2016providesinsightinto the ongoingmplementationof certified healthcare networks a key
component of the 2005 legislative reforts As FigurelO shows, for the first time since networks were

implemented the averagemedical cost penetworkclaimwas lowefi Ky y2y ny Si g2 NJ] Of

UC2NJ Y2NB AYT2NNIGA2Y | 02dzi K26 AYRADA Rz rkgaing énsaNdigty oD 2 Y LI
costand2 dzii O2 Y S a YSI AP2ONBVY Y BABE QaBS8YalSyal A2y & Sai® 2N$ E wsS LB NI N.
LyadN} yOSS 2 2N] SNEQ dEaatiénGiotpi A 2y wSa sk NDK |y
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monthsafter aninjury. Overall, network medical costs have remained stable over the past five years,

while nonnetwork medical costs per claim have risen steadily after the prohibition of infanetalork

discounts in 2011 and increases in medical fees resulting from the adoption of the 2008 Medical Fee
Guideline!? In 2016aboutn T LISNOSy i 2F ySg 62N]J SNBQ O2YLISyal
health care networks or political subdivisioadth plans!® As employers and insurance carriers

continue to use health care networks to deliver medical treatment to injured employees, the cost and
outcomes of these networks will play a larger rolel@ierminingthe overall efficiency of the Texas

woNJ SNEQ O2YLISyalidArazy aeaidsSvyo

2|n 2007, the Legislature adopted HB 473, which prohibited insurance carriers from taking informal network distfamfnts o
medical bills for nometwork claims starting January 1, 2011.

B Under Labor Codeg504.053 (b) (2), political subdivisions may elect to provide medical benefits to their employees by
establishing or contracting with certified health care networkgantracting directly with health care providers to form their

26y KSFHEGK LXFyao ¢KSaS LRtEAGAOIT adzoRAGAAAZ2Y KSIfOK LI I
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~

Figure 10. Average Medical Cost per Claim, Network and- OO1 - 1 UpPOUO
Claims, Six Months / OUU1 ( ONUU a
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Source:Texas SLI NI YSYy i 2F LyadsNI yOSs 22Nl SNARQ /2YLISyalirzy wSas$s

Two areas in particular, need close monitoring by DWC ifiutoeet hospitaloutpatient payments per
claim, driven mostly by treatment/operating room feasdthe average number of

neurological/neuromuscular testing visits per claim

PHARMACY CLOSED FORMULARY PRODUCES SIGNIFICANT RESULTS;
OTHER STATES AIM TO REPLICATE TEXAS FORMULARY M ODEL

The lasttomponentof the 2005legislativereforms implementedby DWC was the adoption af

pharmacy closed formulary for Texa? NJ @mNFeratio claims. The closed formulariook effect

fory S¢ ¢ 2dethpsrisatidiclaimswith dates ofinjury on orafter Septemberl, 2011 andor older
(legacylaims onSeptemberl, 201324 The closed pharmady 2 N dzf | NB A ghprovedir&gs, | € f
exceptinvestigationalnd experimentaldrugs and excludes drugs listedas ¢ RNHzIa 02 NJ a4V 3
NEO2 YYSuBs$&RE ¢ RNHzI& | NB ! f &G SR/ ApatnietBifighimdfRbe

Official DisabilityGuidelines: Treatmemm 2 2 NJ Sawifmblishedby the Work LossData Institute.

M S3F 08 OflFAYa AyOfdzRS (iK2aS 62N] SNEQ GRpelt2g1al GA2y Of I AYa
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Underthis formulary, prescriptionsthat areexcludedirom the formulary require LINS 1t | LR O |-

insurancecarrierbeforethey canbe dispensed.

In 2016 the REG published its seventh analysis of the

reduced 15 percent as a resulttbie most recent analysishows that the pharmacy closed

harmacy closed formular o o
P y y formulary hashad asignificantimpacton newinjuries

andlegacy aims?!® The studycomparedinjuries that
occurredin (SeptemberAugust)2012 and 2013vith injuries that occurred durinthe sametimeframein
2009,2010and 2011 Both sets of claims were analyzed2tY 2 y (i K d@njubylf acGonntfor
differencesin claim maturity. The studyfound that the closedormularyreducedthe total numberof

claimsreceivingd b ¢  RYNsHp@raentfrom 2011to 2012 (see Figurd.l).

BC2NJ Y2NB Ay T2NNIGA2yY 4SS ¢SEF& 5SLINILIYSyd 27F Lymmtl yOSs
of the Texas Pharmacy Clogearmulary 2016
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Figure 11: Frequency of Claims Receiving ? - ®rugs, Injury Yearsl Y'Y N1 | Y hut
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The closed pharmacy formulamad a significantimpacton prescriptiondrug costsin the Texasg 2 NJ S N& Q

compensatiorsystem. Overall, totalpharmacycostsfor 2012were reduced 15percent(about $6

million), compared to 2011 Costreductionswere evenmore significantf 2 NJ & b éPreBchNgdtizh a ®

drug coststtributed to dN¢ drugs for 201Zlaims were reducelly 78percentcomparedto 2011, and

the averaged b €

RNXz3 Owas rédudetSydor®thdna third (see Tablg).
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Table 3: Impact of Closed Formulary on Pharmacy Costs, Injury Yearsl Y Y N1 | Y huh

CmPpPZgm
Injury Year 2009 2010 2011 2012 2013 Percentage
Change
Totalpharmacycosts|  g49.617 |  $46,263 | $44,545 | $38,020 | $36,671 -15%
(in thousand}¥
Total costof ANe
drug $11,852 $11,294 $8,913 $1,950 $1,007 -718%
prescriptions(in
thousand$
Averagetb &rug
costper claim $376 $379 $367 $240 $241 -35%
Source:Texas SLI NI YSy i 2F Ly adzNI y O 8arch ang Bidltod Goup, 2006 ISy al G A2y wSa

The phamacy closed formulary aldwad asignificantimpact onprescribing patterns for Texas physicians
G NB I G Ay BompehdaioBldidisfsee Tabk). Thefrequency? F

to injured employees waseducedby 77 percent from 2011t0 2018 KA f S

A

& b pres&iptidazispensed
0KS ydzYoSNJ 27

prescriptionsper claim was reducebly 32 percent. Thereductionin & b drugprescriptions dichot

resultin anoverallincreasen othertypesof prescriptions. Infact,there was aslight decrease in the

totaly dzY 0 SNJ 2 F préscriptiGnbto iuetlzhiployees during i time.
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Table 4: Impact of Closed Formulary on Prescription Patterns,
Injury Yearsl YY NI | Y hut

CmppZqgH
Injury Year 2009 2010 2011 2012 2013 Percentage
Change

O . diugs

51 AAO | & | 113333 98,251 74,081 16,974 8,979 T7%
drug
prescriptions

Number of NG 3.6 3.3 3.1 2.1 2.1 -32%

drug
prescriptions per
claim

Other drugs

Number of Other 575,131 559,253 591,017 | 576,221 536,889 -3%

drug
prescriptions

Number of Other
drug
prescriptions per
claim

5.6 5.6 5.7 5.6 5.6 -2%

Source:Texas SLI NI YSYy i 2F Ly adzNI yOSs andENJuatiEQou@o2eY LISy al 6A2y wSas$s

When DWC first implemented the closed formulary, some stakeholders were concerned that pisysicia
g2dzf R &AYLX & druydodancthérdhings whiclywodldessentially negate the savings to the
formulary. REG recently completed a separatalgsis using a controlled group of lega@iroks that

LINBE @A 2 dza f & drugSaodfdugti3hat aldoot 85 percent&Sa S Of I AYa &G 2 LILISR
RNXz3a | FGSNJI GKS F2NXdzZ F NBE (G221 SFFSOlo ! as 27F «a
the control group. These findings indicate that the closed formulary may have caused some physicians
to review the medical necessity of all prescriptions dispensed to injured employees and not just

LINE & ONR LJidkugsy & F2NJ abé
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Use of opioid painkilleramong the American public has been deemed an epidemic byi8&urgeon

General, who has initiated a new nationwide campaign in 28a6focuses attention on overuse of

prescription opioids to treat paif® ¢ KS ¢ SEI & 62 N)] SNBA Q O ped pdSeyftie vayA 2y
to addressing opioidveruse among injured employees through implementation of the closed formulary.

As a result,he frequencyof all opioidprescriptions was reduced by Jercentandthe frequency2 ¥ a b €
drug opioids was reduced by §e&rcentbetween2011and 2012. The closed formulary haalso

significantly reduced the number afjured employeeseceiving extremely high dosagescob drug

opioidsfrom almost 15,000 in service year 2009 to less than 800 by service year 2014 (sed Bigu

TheU.S. Centerior Disease ContrdICDCllefines an extremely high dose mm®re than 90 Morphine

Milligram Equivalents (MMES) per day

16 seewww.turnthetiderx.org This initiative includes guidance for physicians to better assess pain and function and look for
alternatives before prescribing opioids. It is designed to work Faddhnd with the new CDC Opioid Prescribing Guide.

" MMEs are designed to compare thesdme amounts for various types of opioid drugs, packages and strengths using the
drug morphine as the reference point. Patients that receive high MMEs/day are at significantly higher risk of overdose and
death according to the CDC.
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Figure 12. Number of Claims Receiving ? - ®@rug Opioid Prescriptions with
90+ MMEs/Day, Service Yearsl YY N1 | Y huK

16,000
14,459
14000 13,627
12,000
10,000
8,000
6,042
6,000
4,000 >
431 1,896
2,000 . . 789
0 [
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Source:Texas SLI NI YSYy i 2F Ly adzNI y OS khan@BNAluatedmGoup, 20Y8LJSy al A2y wSas$s

DWC needsduitionaldata todeterminethe f 2 y 3 efie@dNdftheclosedpharmacy formularyon the
utilization andcosts2 ¥ @& b and®&dlettthis

reduction has had on injured employee outcomes __
About 84 percent of injured

Overallthe results of several analyses conducteatr employees receive neemergency

the last several yeailigdicatethat the formularyhas medical care either the same day

e e within seven days of the injury.
had asignificanimpact on the utilization andtosts Y Jury

I A X

the overallutilization of opioidsby injured employees

ACCESS TOCARE HAS IMPROVE D FOR INJURED EMPLOYEES

Ensuringhat injured employeeshaveadequateacces3o medicalcareis animportant function of the

g 2NJ] SNEQ Ogstenidvitiolit SuKideyit access to care, necessary medical tadelayed,
increasingnedicalandincome benefitcostsand unnecessarilgdding to time off of work. System
participantshaveraisedconcerndn the pastthatthe 4 2 NJ &oMje@sation systethadl y & O0S & a
Ol NB LJhd thdt ®any health carproviders,particularlyphysiciansywere concernedwith the
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G Kl &aft &ndEdmpanshatiol ratesssociatedvith treating injured employee$®

An analysis of the medical billing and payment data collected by, D@vibined with licensing

information from the Texas Medical Boashowsa sgnificantincreasein the number ofactive

physiciansn Texas over the last decad€his increase grimarilythe result oftort reform legislation in

2003 The overall increase in active physicianexagF f 2 684 G KNRdzZAK (2 GKS 62 N]
system, which haslsoseenan increase in the number of physiciatieating 8 2 NJ] SNEQ O2 Y LISy 2
claimsover time(from 17,649physiciandreatingg 2 NJ ®m@E@ationclaims in 2005 td8,127in

2019 (see kgure 13).

18 Thepassage othefirsta SRA OF NB 1o I & SeRicedivguiididein 2082/ (theguideline becameffectivein
August 2003fter a court battle)spurred controversy whethe compensatiorrate for g 2 NJ ®mNEeration professional
servicesvas sefat 125percentof Medicare. Forsome specialtproviders,such asurgeonsthis was asignificantcut in

compensation and many providesaidthey would no longeaccept injured employees gmtients.
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Figure 13: Total Number of Active Physicians Who Treated 6 OU Ol U Uz

Compensation Claims, Service Yearsl YY Y1 | Y huk
60,000

50,000

40,000

30,000
20,000

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
m Active in TMB 30600 31656 32698 33581 3462035,65936,62337,08037,88038,83340724 42574 43882 45353 47137 5012C
| Treating WC patientd 7318 18087 18606 18317 17983 17649 17787 18087 18886 18614 19005 19180 18619 18517 18259 18127

o

{ 2dzNDOSY ¢SEl A& 5SLI NIYSYy(d 27F ¢athiamNBvau@iStGrouR 2006SNBEQ / 2Y LISy al i

b2(dcwer w INSFTESNR (2 (GKS G2GFft ydzYoSNI 2F | Ol A OlfeatingkVeCa A OA I y &
LJ- G A Bfgrsita tie number of participating physicians who billed at least one service in a given service/calendar year
according to the medicaliting data. *2004 shows an average of 2003 and 2005 due to incomplete data.

Since the 2005 legislative reformsc@nsistent declinén injury ratesandg 2 NJ SNB Q O2 YLISy al
along with a stahilizingpool of physicians participating e Texass 2 N] SNE Q O2 YLI¥ay al G A
loweredthel GSNI IS 2N SNEQ O2YLISyal G pwysiciatteani@dgieddr R F2 N
injured employeesre competing for thesame physicias (see Figurd5). In 200, each treating

physician filed about9woNJ, S N& Q 02 Y LIScgndphrédio2l§per Ghfysiciand 2015ca 21

percent decrease.
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Figure 15: Average Number of Claims per 6 O U O | COripensation
Participating Physician, InjuryYear | YY Y1 | Y huk
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Treating all patients
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{ 2dzNDSY ¢SEIa 5SLI NI COygpénsafioh ResythiateNEvaluiSEGrou® 20165 N& Q

*2004 shows an average of 2003 and 2005 due to incomplete data.

y2dzNER SYLX 28SSaQ | 00Saa G2 GAYStEée YSRAOFfT OF NB
improved since the 2005 legislative reformabout 84 percentof injured employeegeceived initial
medicalcareeither on the same day of injury arithin sevendays in 2013yp from 76percentin 2000

(see Figurd6). SeveralREGstudieshaveshownthat delayedaccess to initial medicédeatments

increase overallclaim costs andeducesthe likelihood of injured employeesturningto productive

employment®®

9088 ¢SElFa 5SLINIYSY(d 2F LyadNIyO 2 2 NJAGRER t0 MddigayQard i dhe G A 2 y
aas

S>
¢SEFa 22N)] SNEQ /,2072d48d2815.GA 2y {eadsSy
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Figure 16: Percentageof Claims by Number of Days between Injury and the
First- OO1 $ Ol UMetlicAl Barvice,| YY Y1 | Y hk
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{ 2dzNDOSY ¢SElFa 5SLI NIYSYy(ld 27 ¢athamNEvauaiStGrou 2006SNEQ / 2Y LISy al i
Note: 2004 shows an average of 2003 and 2005 due to incomplete data.

The introduction of certified networkalsoappears to havémproved the timeliness ofmedical care for
injured employees. b 2 y my S 62 NJ Qboutdddsfrom@EKNEF RFRS 2F Ay 2dzNE

emergency medical treatmer 2015 compared to3-5 days for most certified networks.

RETURNITOIWORK RATES IMPROVE FOR INJURED EMPLOYEES

One2 ¥ (KS Y2ad olFairodo 202S00A0Sa 27 (KS ¢SEFa 42N
SYLX 28S8Sa (G2 atr¥S FyR LINRPRdAdzOGA DS SYLX 28YSyidao 9
SO2y2YAO YR Llae@OK2f 23A0Ft A ederdployes, feduee ine@niJ 1 NS f
benefit costs, and curb productivity losses for Texas employers. Before the 2005 legislative reforms,
Texas injured employees were generally off work for longer periods of time and were more likely to

report that their takehome pay after a workelated injury was less than pigjury pay. Armed with

0KSaS FAYRAy3Iaz: LR{TAOEYI{SNE YR adadSy LI NIAOA
G2mg2N] 2dziO2YSao
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Several components of the 2005 legislative reforms platguificant focus ometurningemployees to

work, including arequirementthat5 2 / | R2 LJ0 NB (0 dzNy i 2at 6 2NB|( dA\IATRISE TS
reimbursement program for employersnprovecoordination of vocational rehabilitatiomeferrals

between DWC, th Officeof Injured Employee Counsel and the DepartmenAsdistiveand
WSKFEOATAGEFGA2Y { SNIBAOSa 65! w{ 0T inpleoieloddgedNiiBal dzNJ/ 1
g2N] ma Sl NOK NGB |j dempBy¥eSwidigaalifffar SipplementaN@Benefit{SIBs).

Since thgpassagef HB 2600 irR001and the passage #1B 7 ir2005, there has been a steadycrease

in the percentageof injured employeegeceivingTemporaryincome Benefit¢TIBs) That is injured

employees with morg¢han sevendaysof losttime who have initially returned tevork after theirinjuries

In fact, the2005 legislativeeformsappearedio havehelpedtemperthe effectsof the economic

downturn inTexas. Despite the economic declinérom late 2009to 2012, ahigherpercentage of

injured employeegeceivingincome benefits went back to womkithin sixmonthsin 2013 (83ercent),
compared to2004 (74 percent) (see Figu/d & ¢SEFAaQ S02y2YAO NBO2ISNE;
increase irstatewideoil and gas jobded to a significant rebound ithe initial returnto-work rate in

2013 Further monitoring is necessaryoweverto determine what impact, if any, the subsequeirbp

in oil and gas production in 2015 and 2016 will have on future retarwork rates.
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Figure 17: Percentageof Injured Employees Receiving TIBs Who Initially
Returned to Work within 6 Months / OU U1 ( ONUUa
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Source:Texas SLI NI YSy i 2 F Ly adzNI y O 8arch ang Bdltol Goup, 2003.ISy al G A2y wSa

While thepercentageof injuredemployees who initially returto work is an importantoenchmark of
systemperformancea more accurateneasureof thed & a ( débiNtyxdpromote d & dzO O NB &) Bzied/ &1 § 2
work initiativesis whether these injurecemployeesemain employed onceéhey go back to work As

Table5 indicatesthe percentageof injured employeegeceiving TIBs who initiallyeturnedto work and
remainedemployed for ateastthree successiveguarters (or nine months) also continues to improve.
Roughly75 percentof employees injuredn 2013who initially returnedto work within the firstsix

months of theirinjuriesremained employed for threeconsecutivequarters,comparedto only 66

percentin 2004. Like theinitial NB  dzNJ/ maief im Bigumd, the percentag of TIBsecipientswho
returnedto work andremained employed declinefdlom 2009 to 2011 due to the impacf the U.S.

recession andighunemployment rates.Return-to-work rates in Texasowever,began to rebound in

2012 and 2013, along witihe & (i | éc&nOrdy.

Texas Department of Insurarte 5 A GAaA 2y 27T 2 PWdwHINE&&®.gdv2 YLISy al A2y 35


http://www.tdi.texas.gov/

Divisiono? 2 N] SN& Q

I 2YLISY &L A 2y Texds Begiglaturet

Table 5: Percentageof Injured Employees Receiving TIBs Who Initially

Returned to Work and Remained Employed for Three SuccessiveQuarters
(6 Months to 39 AAOO 01 OOZET EOOUQ

Within 6 Within Within Within Within
Injury Year Months 1 Year 1.5 Years 2 Years 3 years
Post Injury Post Injury | Post Injury Post Injury Post Injury

2009 68% 75% 78% 81% 84%
2010 69% 76% 79% 82% 85%
2011 68% 76% 79% 81% 85%
2012 74% 81% 82% 82%
2013 75%

Source:Texass SLI NI YSy (i 2 F LGommiéitigh®ResIch ang Bidltdd Group, 2015

Note 1: Thestudd LJ2 LJdzf | GA2y O2yaiaita 27 HTwhIalsareceied TEs?) .N6E2 Tha tfi@ dzNS R
yearof 2012 andthe one, one and ondalf, second, and third years of 2088e excluded due to insufficient data. Note 3:

Sustais R NB (i dzNJ/ 1t i 2 1t drguNids ardNsubijle& o chard)& hsHmevegedata is made available for injuries

occurrirg in the later quarters of 2013

Not only hathe percentageof injured employees whb returnedto work andremained employed

improved since th005 legislativeeforms, but the amount of time thaveragenjured employeevho
receivedTIBs i®ff work after an injury also decreased fromamedum y TdaydA Y H AN O TTHAAOP
daysin 2013. The reduction in the number of days off work per clamot onlyallows employers to

quickly restore productivity levels after a warilated injury, it als@llowsinjured employeeso regain

their wageearning capacity quickehelping themavoidsevere economic losses as a result of a work

related injury. Results from the 2062 2 NJ SNA Q / Rletwa® ReportiCaredrgduced by the
REGalsoindicatethat injuredemployeesvho receive medical care from networks (either certified health

care networks or political subdivision health plans) reported higher retigrwork rates thanvorkers

with non-network claimsandthey alsohad less time away from work The improvederformanceof
mostnetworks2 @S NJ y2y nmy S 62 NJ  Odf dodrdfidtionYedtweensyStempaiti@paNss a dzt |

particularly employersthat helpinjured employees toeturn to work.
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M EDICAL DISPUTES HAVE SIGNIFICANTLY DECLINED

The 2001 and 200kgislativereformsalsofocused orreducingfriction amonghealth careproviders,
injured employeesandinsurancecarriers byrequiringthem to resolvemedicalnecessitydisputes
through use ofndependentReviewOrganizationgthat is, panels ofdoctorscertified by TDI) The useof
standardizednedicalbilling forms, documentation requirements codingrequirements certified health
carenetworks andS @A R Sy O Beatméntyddelines

have also helped avoid dispute&enerallythere arethree

Medical disputes have declined

typesof medicaldisputes raised inthg 2 NJ S N& Q 70 percent from 2002015

compensation system:

fee disputes(which mayinclude adisputeoverthe
application2 ¥ 5 fed didelinesor billing requirements);

preauthorization'concurrent reviewdisputes? (that is, disputesregardingthe medicainecessityof
certain medical treatmentghat were deniedprospectivelyor concurrentlyby theinsurance
carrier);and

retrospectivemedicalnecessitydisputes(that is, disputesregarding themedicalnecessityof
medical treatmentsand serviceghat havealreadybeenrendered and billed by the healtbare
provider).

As Tablés indicatesthe 2005legislativereformsto the Texas workers' compensati@ystemled toa
significantreductionin the number of medical dispute$iled with DWC. 112003,5 2 / grédecessorthe
¢ SEI & 2CariwerSatidgi@@mmissionteceivedabout 17,433 medicaldisputesbut by 2015hat
number had fallen bpbout 70percent to 5,283 Thedeclinein disputeswas relatedto severalfactors,
includingfewer claimsfiled, creationof healthcare networks in 2006adoptionof5 2 / @etical
treatment guidelines in 200nd5 2 / Q& | R 2 LJirdteBsibnakinpatightSadd outpatient
hospitaland ambulatory surgical centdee guidelines ir2008. DWC dichot experience an icrease in
medical disputes after the implementation of the closed formularynew claims ir2011 andor legacy

clamsin2013 Ly Tl O4xX (GKS @2ftdzvyS 2F YSRAOIFNE RA&LIzISaA

20| abor Code§413.014 and 28 Texas Administrative Code (TAC) §134.600 iadisidef medical treatments and services
that require preauthorizatioror concurrent revievby the insurance carrier before they can fm®videdto an injured
employee. Networkare not subject tothese requirements and magstablish their ownlists of medical treatments and
services that require preauthorizati@r concurrent reviewSee Texas Insurance Co8E305.351.
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remained relatively stable over the pgds/e years.

While stable overall itere haseen ashift overtime in thedistribution of medical disputesBefore te
2005legislativereforms, a greatershareof medicaldisputesinvolvedmedicaltreatmentsthat were
deniedretrospectivelyas not medicallypecessaryy insurancecarriers. With the legislative reform@
increasedS YLK I aA a 2y LMdGStmetrasiediz Nkdical tiesedsify Hisputdisappeared
from the system andthe percentageof all medical disputes involvingINB morizdgibndenialsincreased

from 13 to 23 percent.

AIR AMBULANCE FEEDISPUTES

One additional areghat has sen a significant increase medical fee disputes recent yearsnvolves

the amount of reimbursement for air ambulance servi¢as ofNovemberl0, 2016, there were&65

active air ambulance disputes pending at DWAEJ ambulance providers have asserted that the federal
Airline Deregulation Act of 19F8@eempts any state regulation regarditite priceof air ambulance
AaSNIAOSas ¢ Kpers&iondndukihce daEigeoutéY tifat DWC has the authority to
determine paymentasthe federal McCarrafrerguson Aagjenerally prevents &ederal preemption of

state laws regulating the business of insurance

Currently, there are lawsuits pending state(Texas Mutual Insurance Company, et al., v. Phi Air

Medical, LL)zand federalcour{! ANJ 9@ O 9a{> LyO®s @ {dFGS 2F ¢S
Compensatioyto address these issue3 he federal lawsuit raising the preemption issuwvas dismissed

by federal court on jurisdictional grounds, and this dismissal is currently on appeal to the U.S. Fifth

Circuit. The state lawsuit is set for hearing in a Travis County District Court in December, and DWC has
intervened in support of theequested declaration that the federal Airline Deregulation Act of 1978 does
notLINBSYLIi GKS ¢SEFAa 22NJSNBRQ /2YLISyalidazy 1 OG |y

reimbursement for air ambulance services provided to injured employees.

Theresolutionofi KA a4 FSRSNIf LINBSYLIIA2Y jdzSaidAiz2y Aa ONHzO
compensation benefits, including medical benefits, are regulated by state laws, and that the state is
responsible for ensuring that medical reimbursement rates for servisBB @A RS R A G KAY (K¢

compensation system safeguard quality medical care and promote effective cost control.
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Table 6: Number and Distribution of Medical Disputes Submitted to TDI or
DWC, by Type of Medical Dispute (as of April 2016 )%

Year Dispute . - Retrospective
ReceivF()a q 00AZAOOEI FeeDisputes Medical Necessity Total
Disputes
2003 11% 70% 19% 17,433
2004 13% 60% 27% 14,291
2005 13% 68% 19% 13,257
2006 16% 70% 14% 9,706
2007 27% 72% 1% 8,810
2008 22% 75% 3% 12,244
2009 24% 74% 2% 12,293
2010 41% 58% 1% 7,596
2011 35% 63% 2% 7,795
2012 37% 62% 1% 5,643
2013 26% 73% 1% 5,187
2014 26% 74% Less than 1% 5,241
2015 23% 77% Less than 1% 5,283

{ 2dzNDOSY ¢SElIA&a 5SLI NIYSYyd 2F LyadaNt y OSoomfedsalioniResaycm@ ¥ 2 2 NJ SN
Evaluatbn Group, 2016

CLAIM DENIAL RATES AND REQUESTS FORINDEMN ITY DISPUTE
RESOLUTION DECLINE; DESIGNATED DOCTOR DISPUTES REMAIN HIGH

The number of 2 NJ dmgeratiorclaimsinitially deniedor disputedby theinsurance carrier asnot

% 2 NJ T NiBctehs@d®oR 16 percentin 2005to 13 percentin 2015(seeFigurel8). This change
reflectsliability denials andhnitial compensabilitythat is, whetheran injuryisg 2 NJ 1 Nabriot), ané R

do not accountfor deniedclaims that were eventuallyapprovedasg 2 NJ 1t NB f | (i Sdispute dzNA y 3

proceedings.

2! From AugusP008to August2009,one health care provider filed about 6,000 pharmacy fee disp@gainstone insurance
carrier. DWCuphelda great majorityof these disputes in favor of the insurance carrigbout 60 percent oall fee disputes
decisions made durintposeyears), andhe requestoreventually withdrew all of the disputes durinthe appealprocess.
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Figure 18: Percentageof Reportable Claims That Are
Initially Denied/Disputed, by Injury Year
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7oA

l'f 6K2dzZAK YdzOK 27F { Kspento@ & 1 SYQ;:

The vast majority of claims, 95
percent, are handled without the

needfor dispute resolution by
DWC.

40 Texas Department of Insurarite 5 A A aA2y 2 7F

claimdisputes between insurance carrisiand the injured
employeses, it isimportantto note that only a small
percentage(from 5 to 8 percent)of g 2 NJ ®iNFEer3ation

claims ever end up in a dispute RWC(seeTable7).
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Table 7: Percentageof Reportable Claims with a6 OU Ol UUz w" 0O0x1 OUE
Dispute Proceeding at DWC by Calendar Year of Injury

Calendar Year of Injury Percentage of Claims
2008 7%
2009 7%
2010 7%
2011 8%
2012 8%
2013 8%
2014 7%
2015 5%*

Source:¢ SEIF & 5SLI NIYSyd 27F Ly adzNbajod) Systerd Datd Repar A0Ham throdgh NdeS NB Q  /
ﬁ%ﬁ: *The percentage of clmns with a dispute proceeding may continue to increase as issues arise on more ejcent

claims.

Along withreductionsh Y G KS y dzYo SNJ 2 F dansileSvii IWCOMISh & | G A 2 Y
number of kenefit reviewconference(BRCjequests haslsodecreased steadily ovéhe pastl0years.

A BRGsaninformal meetingwith the injuredemployee, an

insurancecarrier representativeanda DWCbenefit review

The number of benefit review
officer to discussand attempt to resolve disputedssues. conferences concluded on
G2N] SNEQ O2YLISy

Aninjured employee omninsurancecarriermayrequesta _ :
has declied 45 percent since

BRC. In 2009 systemparticipantsrequestednearly 2003, but designatedattor

26,000BRCs. By 2015, that numbehad fallento 13,228 disputes account for abolg1

: ercent of disputed issues.
requests,a 49 percentdecreasgsee Figurd9). P P

In addition tofewer BRC requests, theumber of

concluded BRCs alsmnificantlydeclined from2005 to 2015dropping45 percent (fromabout 17,000
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BRCs concluded in 2005 to about 9,500 in 2088meof this declinecanbe attributed to a consistent
reductionin the number ofclaims reported to DWGowever, thenumberof BRC requestnd the
number of BRCs concludéll bya greater proportionindicating that fewer claim deniaind stricter

rescheduling and cancellation standards for BR&g alschavehelpedreduce disputes??

Figure 19: Number of BRC Requests Received, 200012015
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o

Source: TexaSepartment of Insurance, Divisigh¥ 2 2 NJ| SAN\EAQ I 2 Y LIS yal i'J,)\ 2yz {ea GoBY 5 Gt
Insurancez 2 N] SNEQ / 2YLISyaldAizy wR@EEI NOK FyR 9@l fdzd GA2y DNERdzLIE
In addition to the declines in disputehiere has been a shift ithe types of disputes typically handled by

DWC. Starting in 2011, a higher proportion of the disputeguestedincluded issues involving the
SEGSyild 27F Iy BrEIX RS S5S Dy datérRiradao® Ednalingdheate of the
Ay2adz2NBR SYLX 2 @& S S @grovermert MM theiBdRikm@nt fatindassigned to an

221n 2011, the legislature passed HB 2605, which required DWC to establish stricter standards for rescheduling and cancelling
BRCs by rule.

2 DWC appoints dsignated doctors texamine injured employees and issue opinions to resolve certain types of qugstio

AyOft dzRAY3I GKS RIGS Iy Aye2dz2NBR SYLX 28SS NBI OKSR aalLxX (GKS ¢
whether the employee can return to work, and other similar issues. By statute, designated doctor opinions have presumptive
weightin DWC dispute proceedings.

2The date oMMI is theearliestof: 1)the datea doctor determines an injureemployeehas recoveredromthe g 2 NJ 1
relatedinjury as much ascan beanticipatedor 2) 104 weeksifter income benefitbeganto accrue with exceptions forspinal

surgery.
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Ay2dzZNBR SYLX 28S5S5Qa Of. % mifeasesh thésedBSputedssuassbiyiddéwdiR R2 Ol
52/ Q& LJBR@ fulést201Ackarifying thata BRC must be requested ascheduledn order to

stop thestatutorycp 1 11 fklidy of the firstimpairment rating/date of MMlassigned to an injured

employee?® Therearealsomanyinstancesvherethe5 2 / 1| & dekighyté&lRoctors the firstdoctor

to determinewhetheraninjured employeehas reachedMI or hasanimpairment rating. Therefore,jt

is often the designatedd2 O (i 2 NI) & dafebrMipairmentaatingthat may become final if it isiot
disputedwithin 90 daysby eitherthe insurancecarrieror the injured employee, whictaccountsfor the

increase in these types of disputes after 20The percentage of disputed issues involving extent of

injury or designated doctor opinionhowever,seems to have leveled off over the past few ygaese

Figure 20)

25 The impairmentatingis thepercentageof LISNXY I v Sy i A Y LI A NI Sy (i bodygresiltyig frbrgi 2 dzZNBS R S Y LJ
compensablenjury.

26 Prior to the 201%ule, injured employeesand insurance carriersould tryto stop K S & | dziiraiNyf th first R | &
impairment rating or date of MMI by submitting a BR&juestto DWC andhen writingon that requestthat the partydid

not wanta BRC, which wasconsistentwith the statutory intent to dispute the firstimpairment ratingor date of MMI by the

90th day or it would become final
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Figure 20: Percentage Share of Total BRC Issues Involving Disputes over
$RUI OU1 Obesignédd (DactorOimpairment Rating, and Designated
Doctor MMI Date, Calendar Year 20092015
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Source: TexaBepartment ofinsurance, DivisioB ¥ 2 2 N] SNBEQ / 2YLISyal GA2y s {&&aGbY 51 Gl
Insurance2 2 N] SNBERQ / 2YLISyal A2y wR@E&ESF NOK yR 9@ fdzZ G§GA2y DNERdzLI

DWC will continue to monitor dispute trends tietermineif future statutory or regulatorychanges are

neededto reducethe number ofdisputesor address issues with designated doctor determinations

CONCLUDING REMARKS

The Texag 2 NJ GmNERatiorsystemcontinues to evolve, bt has experienced marked
improvementasa result of significant legislativereformsin 2001and 2005 Thesereformshave helped
stabilizeclaimsO2 & 1 & = A Y LINE @&es, ABihpoNdnjuieSivd.ZNe SSaQ | 00Saa
care. The number of medicdée and income benefitlisputesfiled with DWC is dowmverall and

injury rates ands 2 NJ ®mEeratiorclaim frequenciesontinueto decline. Thesemprovementsin

system2 dzil 02 YS&a KI @S K S fcdnifeRsatvinbudairEcostsNExashigoyers

which hasencouragednore employersto providew2 NJ S NB Q O 2oldrdggoaemployers,
Certifiedhealthcarenetworks, an important component of th2005legislativereforms, have begun to

reduce medical costanmproveNXS § dzNJY/ roiitéomes 2adlilnprovetimelinessof carefor injured
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employees.

lfGK2dzZa3K GKS ¢SEF A 62N SING QF O2RBfy aF FiNI23/( BKENIG S
compensation systems, it has been more than a decade since the last legislative reforms. Certain
legislative tweaksind clean up could furthereduce confusion, édmance efficiencies, promote fairngss

YR LINBASNBS 52/ Qa loAftAle G2 STFTSOUA OEihhosdlB 3 dz
goals in mindDWC has assembled several legislative recommendations for consideration by'the 85
Texad_ egislatue designed to buildoni KS & dz00SadaasSa 2F LINSOA2dza NBF2NJ
efficientyNBS 3dzf  §S 62NJ] SNAQ O2YLISyal GAz2ys SRdzOFGS aea

that treatseveryone with dignity and respect.
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6. 1* $ 1QOMPENSATION
LEGISLATIVE RECOMMENDATIONS

ALIGN EXISTING AUTHORITY FOR WORKERSZCOMPENSATION FRAUD |NVESTIGATIONS
WITH THE TEXAS WORKERSZCOMPENSATION ACT

RECOMMENDATION.YSY R [F02NJ / 2RSX [/ KFLIWGSNI nmy G2 tA3y
G2NJ SNEQ O2YLISyaldAz2y FTNIdzZR Ay@SadAadaldArzya osAGK
Insurance Code, Chapter 701. This would include:

A > 4 oA x

authoritytoinvesti I (S a4 dzALISOGSR 62NJ SNEQ O2YLISyaldizy
the ability to share information with other authorized governmental agencies, TDI or local law

enforcement; and

the authority to ensure that information acquired by DWC or shawith other authorized
governmental agencies as part of a fraud investigation is confidential by law and not subject to open

records.

Under this recommendation, Labor Code, Chapter 418 would be dedicated to the identification and
AYy@Sadaaal iadangenghtion fraddNid Svoliddify the creation of the DWC Fraud Unit. This
recommendation would also include a proposal to move Labor Gé.008, which currently addresses
FRYAYAAOGNT GAGBS QGA2f 1 GA2Yy & T2N T NhsauehdeEnsits tothéne® 6 G |

Chapter 418 and amend existing Labor Code, Chapter 418 provisions for criminal penalties.

This recommendation would provide the new DWC Fraud Unit with the same investigative authority the
TDI Fraud Unimow has for othertype® ¥ Ay a dzNJ} y OS T NI dzRd ' VRSNI KA Z
insurance companies would sfilaveto adopt and file an antfraud plan with the Texas Department of
Insurance under Insurance Code, Chapter 704; however, the DWC Fraud Unit would hastadhosse

anti-fraud plans.

ISSUE:In an effort to focus more attention on identifying, investigating and prosecytiregnium and
provider 4 2 NJ] SNRAQ O2YLISyaldAz2y FTNIdzZRE (GKS [/ 2YYA&aaAz
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RSRAOFGSR 52/ CNYdzR ! YAG AYy HAamMc® ¢tKAa NBFfAIY
fraud actions administratively as well as criminally, and allows DWC to leverage existing resources to
adzLILIR2 NI 62 NJ] SNEQ O2 Y LIS y@& Fraud @nif cofsists aiziRvesigafevBoNira o (
part of the TDI Fraud Unit, along with additional internal D&W@loyees whd NB  FI YA T A NJ g A

compensation issues.

. SO0ldzaS (KS ySgte FT2NN¥SR 52/ CNJI dzR ofizgdigiveriread Y 2
SyidAaideé dzy RS NIOLGOADIAMTIregod@endsalRringrious statutory authority associated

with fraud investigations in Insurance Code, Chapter 701 with existing authority under the Labor Code.
This statutory alignment wiknsure that the DWC Fraud Unit has access to the information it needs to

STFFSOGA@PStEe YR STFFTAOASyGte ARSyGATes Ay@Sadadar

BACKGROUNDworkers' compensation fraud occurs when a person knowingiytentionally conspires

to commit, misrepresents, or makes a false statement to either deny or obtain workers' compensation
benefits, or profits from the deceft’ There are various types of fraud in the Texas workers' compensation
system: injured employebenefit fraud, employer premium fraud, health care provider fraud, insurance

carrier fraud, and attorney fraud.

22NJ] SNEQ O2YLISyalidAazy FTNIdzR AyONBlIasSa aeaidasSy O:

Texas employers and drains resources twild provie benefits for injured employees.

Currently, Insurance Code, Chapters 701,, 2@l 704 govern the identification and investigation of all
AyadzaNF yOS FNIdzZR Ay ¢SElF&AsY AyOfdzZRAYy3 62NJ] SNawmtQ O2)
the various criminal penalties available. Prior to the adoption of House Bill (HB) 7 in 2005, the Texas
22N] SNEQ /2YLISyaldAazy [/ 2YYAaaArzy o052/ Qa LINBRSOS
62N)] SNBEQ O2YLISyalidArAzy STNISERE 2 RPRAHFSKERNE / 8 KEP Y 8 IK
merged into TDI in 2005, those responsibilities were taken over by the TDI Fraud Uetitiswasked with

investigating fraudulent insurance acts and the offense of insurance fraud under 835.02 of the Renal Co

27 See Labor Code §415.008.
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CLARIFY NOTIFICATION REQUIREMENTS FOR JUDICIAL REVIEW PETITIONS AND
PROPOSED JUDGMENTS AND SETTLEMENTS

RECOMMENDATIONmend Labor Code, 8410.2&8clarify that a party seeking judicial revieiva DWC
appeals panel decisigh K I £ £ LINPQJPARS 52/ gAGK | O2LkR 2F GKS LI
court. This clarification will ensure that DWC does noteree a generic notice of appeahlsq amend

Labor Code 8410.258 to clarify:

GKFG I LI NI anOpiiopoBedzjudgmeitzor sttlefeht with DWC includes all proposed
judgments and settlements, including all agreed judgments, voluntary dismissals, judgments to be

entered after summary proceedings, hearing or trial, and any other judgments on the madts; a

that a description reflecting th@recise terms of the settlement or agreemel¢ filed with DWC
along with any proposed judgments or settlements, including a description of any anticipated
payments to a party or counsel & LISOAFeéAy3d SEFOGteé K2g (KS 52,

reversed, affirmed, or modified.

Theseclarificatiors will help DWCmonitor the quality of its appeals panel decisions by tracking the types

of decisions that are appealed to districturg as well as the outcome of those appeals

ISSUE:Although these statutes have been in place for some time, compliance varies among system
participants. DWC does not always receive the judicial review notices required by the statute when a party
seels judicial review of a DWC appeals panel decision. In some vdsas DWC does receive a written
notice, it does not include a copy of the actual petition filed with the court, ngakidifficult for DWC to

track the types of appeals panel decisionstthee being appealed to district court

Some proposed settlements or judgments filed with DWC contain generic language that describes what is
being resolved at a high level, but the terms and conditions of the agreement or settlexppaér to be
intentionally ambiguous or remain undisclosedhis makes it extremely difficult for DWC to review
proposed judgments and settlements for compliance with the law @nichonitor the quality of appeals

panel decisions appealed to district court by tracking thecoate of those appeals

ThereisalsoO2 Yy Ft AOQUAY 3 OFLasS ¢ Y2y3a (GKS adldsSqQa I LJ
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settlements must be filed with DWCAs a result, system participants should be required to file any

proposed judgment and settleent with DWC.

BACKGROUNDG: 2 NJ SNB Q O2YLISyal A2y Of I AY RASRLOdGESE | NB
resolution process, which consists of a benefit review conference, a contested case hearing, and a review
08 UKS |LSrta LIySt o LF¥ | LI NI& RA&lI INBSHE oA
court. Labor Cod&410.25381j dzZA N’ & | LI NIié G2 LINPochotiRedfl A BIEN § &S |
DWC and authorizes DWC to intervene in any judieiaéw proceeding (Labor Cod10.254). The form

YR adzoaidlyOS 2F GKS NBI dza NBR vieweNAsijuiissligtiong dyitheO S ¢
courts. DWften has no opportunity or only a limited opportunityto discern which administrative
RSOAaA2Y Aa o06SAYy3a [LIWISIESR YR gKeé GKS hni&be\ (A2
invalid. DWC hasseparate statutory duty to administer the Subsequent Injury Fund, which may become
obligated for reimbursement if the judicial review process overturns or modifies an interlocutory order or

dispute resolution decision made by DWC.

Once a petition for judial review has been filed in district court there are several possible outcomes,
including settlement, a default judgment, a summary judgment, an agreed judgmeptdgnent after

trial on the merits. Current statute (Labor Cod&410.258) requires thaany proposed judgment or
settlement made by the parties, includj a proposed default judgmertge filed with DW@O0 days prior

to the date the court is scheduled to enter the judgment or approve the settlem&his provision also

allows DWC to review pposed judgments to ensure that: they do not order reimbursement from the
Subsequent Injury Fund; do not provide payment of lump sum benefits; do not resolve an impairment
rating issue before the date the injured employee reaches maximum medical improveamehdo not
fAYAOD 2N GSNYAYLFGS |y Aye2dzZNBER SYLX 28SSQa NAIAKI
8410.257.
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ELIMINATE OBSOLETE REPORTING REQUIREMENTS

RECOMMENDATION® f AYAY | 0S GKS F2ft26Ay3 NBLR2NIOAY3I NE

Compensation Act:

50

[ F62N) / 2RSS ?nnudntn NBldzANBa GKS /2YYAdairzy
effectiveness of implementing legislative goals established by House Bil' .¢g&lature, 2005).
DWC issued this report in 2006 and is alreagtyuired to issue a biennial report to the Legislature

under Labor Code, §402.066.

Labor Code, 8409.012(d) allows private providers of vocational rehabilitation services to register with
DWC. DWC has adopted rules and maintained a registry of privateor@dathabilitation providers
aAyO0S i ta&ighwstkghol@eisinay not be using PWC can continue to ensure that private
vocational rehabilitation providers maintain certain credentials and qualifications by rule, similar to
the wayDWC establigks qualifications for case managers under 28 Texas Administrative(CaGg
8137.5.

In part, Labor Code, 8408.150(a) requires DWC notify insurance carriers when DWC refers injured
employees to the Department of Assistive and Rehabilitative ServiceRD#or vocational
rehabilitation services. The notice is unnecesshegausea referral to DARSnow the Texas
Workforce Commissiorgoes not guarantee that the injured employee will apphbe acceptedor

these serviceslnsurance carriers alreadyav RSGF Af SR AYF2NNI GA 2y NBf |
work-related injury or illness, work status, physical abilities, medical treatment, and need for

vocational rehabilitation.

Labor Code, 8408.032 requires DWL study required accreditation of intersciplinary pain
rehabilitation programs or treatment facilities and report statutory changes necessaggéonmend

the accreditation to the legislature. DWC issued this report to tHeBéxas Legislature in 2007.

Labor Code, §408.086 requires the Comr@iA 2y SNJ 2F 2 2NJ SNERQ [/ 2YLISy:
Ayeda2NBR SYLX 288504 SEGSYRSR dzySyLwi 2evySyid 2N dz
impairment while the injured employee is receiving impairment income benefits or supplemental

income benefi & ® ¢CKAa adGlddzisS faz lfftz2¢ga GKS [/ 2YY)
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periodic reports from the employee and insurance carrier, as well as examinations, vocational
assessments, or tests or diagnoses necessary to make this determinatiorDW@Gisletermination

for individual claims is unnecessdngcausethe insurance carriers must adjust claims and pay
FLIWNRLINAFGS 6SySTAaida olldaSR 2y (KS Ay2da2NBR SYL)
there is a dispute over work status, p@rment, or income benefits involving an individual claim, DWC

resolvesthem through the administrative dispute resolution process.

Labor Code, 88406.144 and 406.145 require a hiring contractor who has an agreement with an
independent contractor/subcontt@G 2 NJ G KI & &adl 1S4 GKS KANAy3 O2y
compensation insurance coverage to file that agreement with DWC. Filing these agreements with
52/ A& dzyySOSaal NBE 06SOlIdzaS AT GKSNB A& rage, RA Al
DWC can request a copy of the written coverage agreement and resolve these disputes through the

administrative dispute resolution process.

ISSUE9Q f AYAY I GAY3 20a2fS3GS NBLR2NIAYI NBIjdzA NBS¥dy (0 &

allow system stakeholders to reallocate resourcesrtore meaningful obligations.

BACKGROUND:KS ¢ SElFa 22N]J SNBRQ /2YLISyaldarzy | OineddzNNJ
time legislative reports or perform certain reporting functions that are no lomgaressary. Some of these
reports have been completed. Other reporting functi@me obsolete and create inefficiencies for system

stakeholders.
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PERMIT ELECTRONIC TRANSMISSION OF |INFORMATION

RECOMMENDATIORevise the following statutes to allow eleatic transmission of information:

52

Labor Code, §406.007(a) requires an employer file a written notice with DWC by certified mail when

GKS SYLIX 28SNJ 0SNXYAYIGSa 62N]ISNEQ O2YLISyaldAazy

Labor Code, §406.008(a) requires an insurance compary th®@ y OSt a 2NJ R2Sa y2
compensation insurance policy to deliver the cancellation or-rearewal notice to DWC by certified

mail or personal delivery.

Labor Code, 8406.144(c) requires an agreement between a hiring contractor and an independent
O2y G NI OG2N) (2 LINRPDARS 62N]J SNBRQ O2YLISyaldAzy A\
delivery or registered/certified mailhis requirementisalsoRSY 6 A FASR Ay 52/ Qa

eliminate obsolete reporting requirements.

Labor Code, 8406.145(b) requires an agreement between a hiring contractor and an independent
O2y G NI OG2N) y2i G2 LINRPOARS 62NJ] SNBEQ DO &ithéSlyya I (i A
personal delivery or registered/certified mait KA & NBIljdZANBYSyd A& I &

recommendation to eliminate obsolete reporting requirements.

Labor Code, 8409.010 requires DW@ail information to an injured employee or a legpaneficiary
immediately upon receiving notice of an injury or a death. The information provided by DWC must
Ay Of dzZRS GKS aSNBAOSa LINRPOARSR o6& 52/ |yR UKS |
YR GKS LISNE2YyQad NAIKGA YR NBalLRyaroAftAdAaASao
Lalor Code, 8409.011 requires DWC mail information to an employer immediately upon receiving
notice of an injury or a death. The information provided by DWC must include the services provided
0 52/ |yR UKS hF¥FFAOS 2F Lye2dzNBR yRY LIKSe S5 LI 2c

and responsibilities.

Labor Code, 8409.013(b) requires DWC contact employees by mail or telephone to provide
AYF2NNYEFGA2Y 02dzi GKS 62NJ SNARQ O2YLISyaladAazy o

language.
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ISSUE] I 62NJ / 2RSS namdnun IABSE (GKS / 2YYAAaA2Y SN
permit electronic transmission of information by rule instead of the specified form, manner, or procedure.
However, this languageometimes conflicts wittstatutes that specifically require certain notices be
physically nailed or personally delivered@his creates confusion when statutes contain specific, conflicting

requirements about the legally required method of transmission.

DWC may decide that certain noticedIsteed to be mailed to injured employees; however, the statutory
clarification would allow DWC the flexibility to determine the best method of delivering these notices and

information by rule.

BACKGROUND:f i K2 dzAK (G KS ¢SEIl & ¢ 2 N}sNieantlyrépcdlths ghiolinti A 2 v
of paperusedby DWCB i1 KS ¢ SEl & 22NJ SNBEQ /2YLISyalidrzy ! O
provided by DWC be physically mailed or personally delivered.

BOEF YL S&a 2F STF2NIL & (G2 NBRdAzOS GKS |Yyzdzyid 2F LKeaAOlFt LI L
insurance carriers to submitaiin, benefit and medical data to DWC via Electronic Data Interchange (EDI); requiring health

care providers to submit medical bills electronically to insurance carriers under most circumstances and requiring insurance
carriers to accept and process thosedical bills; providing an electronic proof of coverage portal on the DWC to allow
allr1SK2ft RSNAR G2 aSIFENODK Fy SYLX28SNRa& 62N] SNBEQ O2YLISyal Az
and insurance carrier attorneys to submit and haveitlbills processed by DWC electronically.
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CLARIFY # 6 " QAUTHORITY TO REQUEST CERTAIN |NFORMATION FROM
DESIGNATED DOCTORS

RECOMMENDATIONmend Labor Cod&408.1225 to clarify that, upon request, a designated doctor
shall provide copies of any contract involving the performance of designated doctor duties between the

designated doctor and the authorizegent.

In order to allow DWC to obtain the information needed to monitor the designated doctor process
without releasing proprietary information, this recommendation includes a proposal to make any
contracts requested by DWC confidential by law and nbjestt to disclosure under Government Code,

Chapter 552 (the Texas Open Records Act).

ISSUEMost designated doctors delegate certain administrative functions to authorized agents the same
way that a doctor who treats patients uses medical office staffandle scheduling, billing, and referrals.
These authorized agents provide needed support to designated doctors and help ensure timely

examinations.

However, compliance issues sometimes arise when it is not clear to DWC which designated doctor
adminigsi NI 6 A @S RdziASa KI @S 0SSy RStS3aFGSR G2 GKS | d:
Compensation can compel the production of documents upon request (see Laboy $d@@#00128),

these contracts between designated doctors and their authorizgehts contain proprietary information,

such as reimbursement arrangements, that may or may not be shielded from open records. Having access
to these contractual arrangements between designated doctors and authorized agents, would facilitate
52/ Q& tbendufe that &nly authorized agents have access to confidential medical records and that
Fff LINPOSOUOA2Ya FNB Ay LIXFOS (2 &4S0OdzNB O2y FTARS)
accodance with 28 TAC Chapter 12Vhese contractswould f 82 KSf LJ AYF2NY 52/ Q&

fair and adequate reimbursement rates for designated doctor examinations.

BACKGROUNDesignated doctors are selected by DWC to resolve certain types of disputes about a work
related injury or iliness (Labor CGad®408.0041), including:
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whether the workrelated injury or illness has resulted in permanent impairmesuch as the
Ot OdzA FGA2Y 2F |y Ay2dz2NBR SYLX 28SSQa AYLI ANXS

whether the injured employee has reached the point in the wiaglated injury @ illness that he or
she is not reasonably anticipated to further recover in any significant way, and if so, albecdlled

the date of maximum medical improvement);

GKS SEGSYG 27T bdadiguryldsiBessS(BaawhétiieNie workrelated injury

or illness includes certain medical conditions, diagnpsebody parts);
GKSOGKSNI 0KS Ay2dzZNBER SYLX 2@&SSQa-refardinjury orillBeSsa | NB
whether the injured employee can physically return to work, &rsb, when; and

other, similar issues.

To participate, doctors must apply to DWC for certification every two years and undergo required training
FYR (SadAy3a 2y 62N]JSNARQ O2YLISyaliadArzy YR YSRAO!I
toresohS I RA&LIzGS 2y | LI NLGAOdzE I NJ 62NJ] SNEQ O2YLISY
that claim for any further questions unless DWC authorizes a new designated doctor. As a result,
RSaA3AYy I G0SR R2002NBEQ 2LIAYA2Ya ut ledBtion praBeadizysLinbod S
Code 8408.1225).

Labor Code8408.1225 and 28AC Chapter 127 establish eligibility requirements for designated doctors,
including the requirement to protect and maintain confidential medical records. Specificalignetsd

doctors must ensure the confidentiality of medical records, analyses, and forms provided to or generated
08 (KS RS&aA3ayIIiSR R200G2NJ yR Ydzad YIFIAydlrAy (KSa
Compensation Act also directs DWC to manthe decisions and reviews from these doctors, and set
NBEAYOdzZNESYSY G NI GS&a F2NJ RSaAdaylIiSR R2002NJ I yR 2
YSRAOFIE OFNB¢ YR alF OKAS@S STFFSOUAGS O02ad O2y 4N

2 See Labor Code §413.011(f).
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REPLACE STATUTORY REFERENCES TO ? 'EARING OFFICER? WITH ? DMINISTRATIVE

LAW JUDGE?
GFGddzi2NE NBFSNBYyOS 02 aKSI N

RECOMMENDATIOM:S LJ | OS a
¢ Fa 22N]JSNBRQ /2YLISyalidArzy | Ol

A
GKNRdzAK2dzi GKS E

S

ISSUE The presidingofk OSNE Ay 52/ O2yiSaGSR OFrasS KSINARy3aA
fl g 2dzR3IS&¢ o6 aSR 2y adlrdS SyLif2eSS OflaaATAOld
CKS UBXNNYBAGNI GAGS I ¢ 2dzR3 S thesy@eadiBling loffz@sizax licefsede O
attorneys.Most A YA f I NJ LI2AAGA2Y & Ay 2 0KSNJ aswdl asSit othé NdkaS NBE C
agencies NE NBFSNNBR (2 & aGFrRYAYAAOGNr 0AQBS 1 g 2dzF
GFrRYAYAAGNI 0AQS f1 ¢ 2dzRISe gAff OfFNAFe GKSAS L
hearings; align DWC presiding officer titles with singtzsitions in other states; and assist DWC in its efforts

to recruitand retainqualified candidates for these positions.

BACKGROUNDfaRA aLJdzi S FNR&aSa 2y I g2NJSNEQ O2YLISyal (A
through its multitiered administative dispute resolution process, which includes benefit review
conferences, contested case hearings, and a review by the appeals gédinalesiding officers im DWC
contested case hearingustbe licensed attorneys. However, theS E I & 2 2 NJnshthod A2treferg Y LIS
G2 0KSaS LINBAARAY 3 AcFEFIAROGSANEA 3 BNIGKASG NATYTAg 23 dER DS
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PROVIDE AN EXCEPTION TO SOVEREIGN |IMMUNITY AGAINST ATTORNEY FEES IN
THIRD -PARTY ACTIONS FOR WORKERSZCOMPENSATION CLAIMS

RECOMMENDATIOAmend Labor Code, Chapter 504 and Civil Practice and Remedies Code, Chapter 101
to provide a specific sovereign immunity exception for the payment of attorney fees inghirtgl actions

and to ensure that the liability caps for governmental entities tlvate in effect for these situations prior

to 2005 remain in effect. This recommendation restores the statutory interpretation regarding the

payment of attorney fees in thirgarty actions.

The recommendation also removes a disincentive for attorneysssisapolitical subdivision claimants
with third-party actions and allows thieddF NI & | OG A2y a FT2NJ 62N] SNAQ O2VYL
ddzo RAGAAAZ2Yya (2 6S GNBFGSR GKS &l YS gleé& a 4Kz2a:

insured employers and commercial insurance companies.

ISSUEINn 2005, the 79 Texas Legislature added Labor Code, 8504.053 to allow political subdivisions the
2LIGA2Y 2F SAOUKSNI SaidloftAaKAYIkO2yINI OGAYy3 6AGK
under Insurance Code, Chapter 1305 or directly contracting with heatth maviders for health care
AaSNIAOSao® bSs [F02N) /2RSZ JpnndanpooSy +ftaz Ay
g A@PdSa az2@SNBAIY AYYdzyAdeéd 2N ONBIGSa I ySg Ol dza

Prior to the addition of Labor Code, §504.053(e), politidabsR A @A A A 2y a GKIF G &dzo N3}
compensation benefit payments made to the injured employee/beneficiary could not assert sovereign
immunity to shield themselves from attorney fees. However, in recent years, some governmental entities
may harebegun to claim sovereign immunity from the payment of injured employee/beneficiary attorney
fees, including attorney fees as a result of thirdk NIié | OGA2ya 2y | 62 NJ] SNA
could createnequity between injured employees/beneficiNA S&a gK2 KI @S | 62 NJ SNJ
administered by a political subdivision, compared to a certified-isglired employer or commercial
G2N] SNEQ O2YLISyal A 2 ycoudraalehHisinCetiveCGidr NENGtifS dttdbneyls fo | €
pursuethird-LJF NJie | OdA2ya Ay@2ft GAy3a g2NJSNEQ O2YLISyal
GKAOK NBRdzOS& 2LIIR2NIdzyAiASa F2N) 6KSaS SyiAdGgasSa
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payments made on these claims through subrogation.

BAKGROUNDUNder Labor Code, Chapter 417, an injured employee/beneficiary may pursue a third
LI NIe |OGA2y FyR aS8SS1 RIEYIF3ISAEa FyR YlFe& I|faz LldzN
22NJ SNEQ [/ 2YLISY Al ipartg gctiohsOnaydbe initteld & SitSaticinKwhétdpersons or
companies other than the employer for the injured employee caused the \neldted injury or fatality

(for example, pursuing the manufacturer of a machine that was not properly designed and caused an injury

or pursuing ahird-party who caused an automobile accident that involved the injured employee).

In these situations, if the injured employee/beneficiary recovers any damages under the#uiydaction,

GKSY [F062NJ / 2RSS / KI LJi SNJ n mT tiorOifstrdhBeTcariamay éhforde (i K
FY20KSNJ LI NGHeQa NARIKGA F2N GKS OF NNASNDa 26y 0S5
OF NNASNJ Fa | NBadzZ G 2F (GKS g2NJSNERQ O2YLISyal GAz2
the net recé SNE | Y2dzyi NBOSAOSR o6& (GKS Ay2dz2NBER SYLJX 2
AYy&adzNF yOS OFNNASNI Aa lfaz SyGaaagtSR G2 Fyeé NBO2¢O

advance against future medical and/or indemnity benefits.

INYlFye &aAldzr GA2yas GKS @g2N]JSNBEQ O2YLISyaladAaz2y Aya:

share in the attorney fees because both parties benefit from the tpady recovery.

58 Texas Department of Insurarfe 5A @A aA 2y 2F 2 PiwwSINE&®.gov2 YLISY


http://www.tdi.texas.gov/

Divisiono? 2 NJ] SN& Q / 2 ehhidb Repdrt toihg §5 Texds Legislature

REVISE WORK-HARDENING AND WORK-CONDITIONING PRE-AUTHORIZATION AND
CONCURRENT REVIEW REQUIREMENTS

RECOMMENDATIONRevise Labor CodE nmo ®nmno Q0 6H0 G2 Fift2¢ (GKS
Compensation the discretion to determine, by rule, whether to exempt accredited facilities that provide
work-hardening and woriconditioning services from prauthorization and concurrent review. This
recommendation would not preclude the ammissioner from exempting facilities that have certain
accreditations from preauthorization or concurrent review, but would allow DWC to determirnether

an exemption is warranted.

ISSUE:While seeking and obtaining accreditation for wdr&rdening and workconditioning services
shows that a facility has demonstrated conformance to certain accepted standards of care and
administrative procedures, agsditation does not guarantee quality medical care or prevent the
overutilization of workhardening and worconditioning services. Althoughe Division hattle data to
demonstrate that accredited facilities are more cedticient and produce betterreturn-to-work
outcomes than noraccredited facilities, the current statuexemptsaccredited facilities from most pre

authorization and concurrent review requirements.

BACKGROUNDE KS 2 2NJ SNBRQ / 2YLISyaldAazy ! OG andgndeasndS a O
be preauthorizedy the insurance carrier for medical necessity before they can be performed by a health
care provider® These services include wenlardeningor work-conditioning services provided by a health

care facility that is not creddialed by an organization recognized by commissioner rilesk-hardening

is a multidisciplinary and individualized rehabilitation program designed to restore functional and work
capacities to the injured employee through work simulation activitles.Work-conditioning is a
NEKIFOAfAGIFOAZ2Y LINPANIY OGKFIG dzaSa adiNBy3IGKSyay3

function.

CKAA aYFYyRFG2NE fA&le 2F O MBhorizatidh yas firkt gsiablishSd\hptheO S &

30 abor Code §413.014 directs DWC to adopt rules to specify the list of health care treatment and services that are subject to
both pre-authorization and concurrent review for medicscessity by the insurance carrier and provides that this list, by

rule, include the health care treatments and services listed in statute.

31 These servicealsoinclude spinal surgery, inpatient hospitalization, physical and occupational therapy tientpand

ambulatory surgical services, experimental or investigational services or devices.
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77" Legisléure as part of a comprehensive reform package, House Bill (HB) 2600, which focused on
NERdAzOAY 3 2@SNHzGAEATFOAZ2Y 2F dzyySOSaalNE YSRAOI
NEaLRyasSs (GKS F2NN¥SN ¢SEIl & 2TAWKEBeNdetecessdr A IDVYCY, | (i A
adopted amendments to 28AC § 134.600, which established the full list of health care treatment and
services that requirg pre-authorization or concurrent review by the insurance carrier, including the
GYl yRFG2NE f %ani servizeb lisiedNids Llatioly§ai13.014. As part of this rulemaking,

the TWCGQecognized workhardening and worconditioning services performed by facilities accredited

by the Commission on Accreditation of Rehabilitation Facilities (CARF) aptdwx@m these mandatory
pre-authorization and concurrent review requirements. While DWC and the fodn&rE | & 2 2 NJ ¢
Compensation CommissiomWCEhave not required facilities that provide wehardening and work
conditioning services to seek accreditat, facilities over the years have been encouraged to become

accredited because accredited facilities receive increased reimbursamed¥VCGadopted fee guidelines.

Since 2001, the Texas Legislature has required the adoption of other utilizatgiomols, including
evidencebased treatment guidelines, which provide guidance to health care providers and insurance
carriers about appropriate treatment protocols for specific types of weillted injuries and illnesses.
These treatment guidelines alsaddress the appropriate use of wenardening and worconditioning
services to injured employees. As a result, DWC amended 28 TA4L600 to clarify that workardening

and workconditioning services provided by CA&Ieredited facilities that exceeor are not addressed in

52/ Qa | R2LIISR NS Y Saytiorizatiori aRdSconkwyréntiravievi iy ljhdzhshBncel INB
carrier. Work-hardening and work conditioning services that are not subject toguthorization or

concurrent review are stiubject to retrospective review of medical necessity by the insurance carrier.
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OTHER ITEMS FOR CONSIDERATION

SOVEREIGN |MMUNITY FOR  WORKERSZCOMPENSATION ENFORCEMENT ACTIONS

ISSUEAIlthough there is language in Chapters T p 2 F (i KCBmpengaidn ScétFaad specifies

thati KS Y2y AG2NAYy3IT O2YLI ALFYOST YR SyF2NOSYSyid LI
these governmental entities, some claim sovereign immunity to avoid being sanctioned or paying
administrative penalties fononcompliance. Recent appellate court decistdgsy 2 G K SNJ NB € | § S
compensation sovereign immunity issues have also stated that governmental entities enjoy sovereign
immunity unless there is an press waiver of this protectioilntom lawsuits andiability in the Civil Practice

YR wSYSRASA /2RSo® ¢KS O2dzNlia KIFI@S |taz2 al AR
authorized by the Civil Practice and Remedies Code, Chapter 101 (known as the Texas Tort Claims Act

PriortothesereBy & O2dzNIi RSOAaA2yazr I20SNYYSyalt Syiaiaida

LINEINF YAZ LI AR FRYAYAAUNIGAQGS LISyrftidASa F2N y2
Rules.
l'a | NBadzZ G 52/ Q& adidl {dzi ackdhs abaizst goReiinéntal etitittes dciimNE dz

Fa Ayadz2NI yOS OF NNASNE F2N y2yO02YLX AlYyOS gA0K (K
LINSE@SyGa 52/ FNRBY OFNNEBAYy3A 2dzi AdGa adl Gddzi2NB Y
accordance with Labor Code, 8402.02.This lack of clarity also removes incentives for governmental

SyagAGASa G2 SyadiNBE (GKSe& KFEYyRfS g2NJSNEQ 02 YLIS

Compensation Act and Rules.

BACKGROUNDnsurance carriers play a vital role in this system by adjusting, processing, and paying all
NBIljdzA NBR o0SYySTAGa RdzS 2y AYRAGARdAzZ f 62NJ SNEQ O2

32 SeeState Office of Risk Management v. Davis, 315 S.W.3d 152 (Tex. App. 2010) and Manbeck v. Austin Indep. Sch. Dist., 38
S.W.3d528(Tex. 2012).

BLaborCodegnH ®num 1 &8& 2dz aSOSNIE 3IF2Ffa F2NI GKS 2N SNEQ O2°
AY AYLX SYSyGAy3a GKSasS 3F21ta AyOtdzRSa GKFG 52/ Ydzad GLINRYL
y2y 02 YLX Al yOS domgliande with tiNRBulstildiaBd rides adopted under this subtitle through performance

oFaSR 20SNRAAIKGPE
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Rules provide specific guidance to insurance carriers athmuinvestigation of claims and payment of

benefits, including the types of benefits due, compensation rates, and payment timeframes. Insurance
carriers are also expected to comply with other statutory requirements governing the processing and
payment ofmedical bills, reporting claim and medical data to DWC, paying certain attorney fees, and

complying with other commissioner orders and actions on individual claims.

[[FO02NJ / 2RSS 2namdanmMmMoHTO RSTAYSA GAY aganNiksywasg Ol N
2Nl SNEQ O2YLISyal A2y Omsheddmalders, graup séfSured enplye® S NJi
and governmental entities that seilfisure individually or collectivelyGovernmental entities that are

FOUAY3I |a aAyradNl g/2ON5] SOMBNNAGNELIS y a G A2y  LJzN1LJ2 43S a

political subdivisions, which may séifure individually or through intergovernmental risk po#is.

To ensure that injured employees have their claims processed fairly and proamdiglso receive all the
adlriddziza2NE 0SySFTada GKS& IINB SydadtSR G2 dzy RSN
DWC with the statutory responsibility to provide oversight and enforcement, including the authority to

issue administrative vlations and penalties against insurance carriers for-oompliance.

BULPISOAFAOIE e GKS {dGF0GS 2F ¢SEF&AQ 62N] SNAQ OigsWed®nfites: (i A 2 Y
Texas A&M University Sgm (Labor Code, Chapter 50#)g University of Texas System (Labor Code, Chaptertb@3)exas
Department of Transportation (Labor Code, Chapter 505);thadState Office of Risk Management (Labor Code, Chapter

501) The State Office of Risk Managem& | y Rf Sa |ttt &dF3S SYLX 28SS 62N]J SNBQ O2Y
handled bythe other programs listed above
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