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HB 2600, passed by the
77th Legislature in 2001,
brought a number of changes to
the Texas workers’ compensa-
tion system, two of which have
a direct impact on employers.

First, Article 3 of HB 2600
requires employers—if asked in
writing by a worker, health care
provider, insurance carrier, or the
Texas Workers’ Compensation
Commission (TWCC) — to no-
tify the worker, the worker’s
treating doctor, and the insur-
ance carrier about whether the
employer offers modified duty or
other return-to-work programs. If
such services are offered, the
employer must identify a con-
tact person and provide addi-
tional information about the ser-
vices. Article 3 also stipulates
that insurance carriers are re-
quired to provide certain return-
to-work coordination services if
requested by an employer. The
effective date of these require-
ments was June 17, 2001. How-
ever, TWCC cannot adopt re-
lated rules until January 1, 2004,
so there are no standard for-
mats for how this information
must be communicated.

Additionally, Article 16 of
HB 2600 prohibits the use of
pre-injury liability waivers by
nonsubscribing employers.
More information about these
HB 2600 provisions can be
found on the ROC website
(www.roc.state.tx.us).
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The last 15 months have
been an extremely active time
for the Texas workers’ compen-
sation system. In this period the
Texas Legislature passed, and
Governor Rick Perry signed,
House Bill 2600, the most sig-
nificant package of statutory
changes to the system in more
than a decade. Included in this
legislation were items related to
the cost and quality of medical
care provided to injured em-
ployees, income benefits, and
a variety of other legal and pro-
cedural matters.

In addition to their eventual
impact on the operation of the
workers’ compensation system
as a whole, these changes have
led to a refocusing and reorga-
nization of priorities among the
agencies and entities involved
in the administration and regu-
lation of the workers’ compen-
sation system. These agencies
include the Texas Workers’
Compensation Commission
(TWCC), the Research and
Opversight Council on Workers’
Compensation (ROC), the
State Office of Risk Manage-
ment (SORM), and, in its work-

ers’ compensation activities,
the Texas Department of Insur-
ance (TDI).

Many of the changes made
by HB 2600, particularly those
related to medical management,
grew out of research conducted
by the ROC in response to a
previous legislative charge call-
ing for more information on the
relative cost and quality of care
provided to injured employees
in Texas. The findings from
this study and related policy
options were published in Feb-
ruary 2001 in a report entitled
Striking the Balance: An Analysis
of the Cost and Quality of Medjcal
Care in the Texas Workers” Com-
pensation System. In general, the
tindings indicated that Texas
spent significantly more than
other states on medical care in
the workers’ compensation sys-
tem, but that injured employees
in Texas did not realize better
return-to-work outcomes,
health outcomes, or satisfac-
tion with care. Previously, in
December 2000, the ROC also
produced its 2000 Biennial Re-
port, which contained related
policy recommendations and



recommendations on a variety
of other system issues, as well.

This article reviews the rec-
ommendations and policy op-
tions offered in both reports,
and examines what if any re-
lated legislative or regulatory
activity has occurred. Of the
27 recommendations and sub-
recommendations included, 15
have seen direct legislative or
regulatory action; five have been
the subject of some action, ei-
ther legislative, regulatory, ju-
dictal or otherwise; and seven
have seen no direct action.
Recommendations (and subse-
quent actions) will be organized
by subject matter, with discus-
sion of Striking the Balance policy
options first, followed by rec-
ommendations from the 2000
Biennial Report.

Striking the Balance
Policy Options

1. Monitoring and regula-
tion of health care providers
and utilization review agents
(URAs). 'The Striking the Bal-
ance report included several
policy options related to this
broad category of improved sys-
tem oversight on health care
providers, carriers and utiliza-
tion review agents (URAs). It
presented the following:
Policy Option a): Health care
providers — including doctors who
treat injured employees and those
who provide reviews for insurance
carriers — should be subject to re-
quired training on workers’ compen-
sation system features and desired
outcomes. The report also sug-
gested that TWCC establish
systematic monitoring programs

to identity for further scrutiny
and/or disciplinary action pro-
viders or URAs who, based on
comparisons to established
standards or the practices of
their peers, practice or review
care outside the norms of qual-
ity, cost-effective care.

Action: Article 1 of HB
2600 included a provision call-
ing for TWCC to establish by
rule reasonable requirements for
training, impairment rating test-
ing, and disclosure of financial
interests by health care provid-
ers in the system, as well as
monitoring of health care pro-
viders and insurance carriers (as
it pertains to their role in medi-
cal benefit delivery). Doctors
are also required to apply for
and be certified by TWCC to
provide services in the workers’
compensation system, with cer-
tain exceptions.'

In response to these man-
dates, TWCC in February 2002
adopted a number of new rules
relating to training and registra-
tion requirements for doctors
and monitoring of doctors and
carriers.”

Some progress has also been
made in development of amoni-
toring program. An effective
monitoring effort will require
the use of medical expertise by
TWCC (see related discussion
later in this article), both through
TWCC’s Medical Advisor and
through a Medical Quality Re-
view Panel (MQRP). As of this
time, TWCC has hired a Medi-
cal Advisor and is reviewing
applications, but has yet to ap-
point members to the MQRP.
However, TWCC has called
upon an ad hoc Medical

Advisor’sworkgroup to provide
input on monitoring program
design and other issues. In ad-
dition, ROC staff has attempted
to assist TWCC by designing
and validating a data-based
monitoring program focused on
areas identified as particular
utilization problems in the pre-
HB 2600 studies, including
physical medicine, injections,
surgery, and diagnostic testing.’
It 1s envistoned that this moni-
toring programwould help iden-
tify potential “outlier” health
care providers and insurance
carriers that could then be sub-
ject to closer scrutiny through
case-level clinical reviews, uti-
lizing the medical expertise
available through the Medical
Advisor and MQRP.

ROC staff 1s also currently
working with TWCC on devel-
opment of a monitoring pro-
gram to study the impairment
ratings given by Designated
Doctors and identify potential
“outliers”.

Policy Option b): Improve
regutation of health care providers
and the Approved Doctors List
(ADL). TWCC’s ADL lists
those doctors who are allowed

to treat injured employees in
the workers’ compensation sys-
tem. Historically, this list has
included almost all doctors li-
censed to practice medicine in
Texas.* Particularly in light of
the medical cost and quality
concerns highlighted in the S77k-
ing the Balance report, better
management and regulation of
the ADL has been an issue of
interest in the system for some
time.

The Striking the Balance re-



port offered several policy op-
tions, including requiring re-
enrollment to be included on
the ADL and removal of doc-
torswhose practices do not meet
standards for quality care;
stricter enforcement of statu-
tory provisions on an injured
employee’s ability to change
treating doctors®; possible limi-
tations on an injured employee’s
initial choice of treating doctor
to a specified pertod post-in-
jury; creation of a pilot program
to set up a Managed Care Orga-
nization (MCO) or Preferred
Provider Organization (PPO)
forworkers’ compensation cov-
erage for state employees; and/
or allowing Texas employers to
create MCOs/PPOs according
to state-set standards.

Actions: A number of these
policy options, or variations
thereof, were implemented
through HB 2600. As discussed
previously, Article 1 of HB 2600
and adopted TWCC rules re-
quire re-enrollment to the ADL
and compliance with new train-
ing requirements by September
1, 2003.

Article 2 of HB 2600 also
called for a feasibility study for
regionalworkers’ compensation
health care networks created
based on the PPO model. The
bill created a Governor-ap-
pointed Health Care Network
Advisory Committee (HNAC)
to set standards and establish a
report card for these networks,
initiate the feasibility study, and
evaluate network feasibility
based on the results. TWCC,
under the HNAC’s direction, is
also charged with entering into
one or more consultant con-

tracts to execute the feasibility
study and, if deemed feasible,
contract with one or more re-
gional networks by December
31, 2002. At its most recent
meeting in mid-February 2002,
the HNAC approved a Request
for Proposals (RFP) asking for
consulting services for the fea-
sibility study. Proposals from
consultants interested in con-
ducting the feasibility study
were due April 8, 2002.

If created, the regional net-
works under Article 2 of HB
2600 would be voluntary for
insurance carriers and employ-
ees.” Insurance carriers could
participate or not participate,
and could, for the first several
years of operation, participate
on either a regional basis or for
particular covered employers.’
Employees who opt to partici-
pate would be bound to recetve
care in the network for a par-
ticular compensable injury if
they do not leave the network
prior to 14 days after first re-
ceiving treatment for that in-
jury, but would be allowed to
change doctors within the net-
work.? Participation in the net-
work is encouraged through in-
come benefit incentives for
workers, including a decrease
in the retroactive period for an
injured worker to recetve tem-
porary income benefits (T1Bs)
for the first week of lost time
and a 50 percent increase in the
statutory cap on TIBs. Other
aspects of these networks would
include publication of a “report
card” grading network perfor-
mance in a variety of areas, a
design for which the ROC is
statutorily charged with creat-

ing in conjunction with the fea-
sibility consultant and the
HNAC.

In the area of change of
treating doctor requests, TWCC
determined through an internal
review and based on an August
2000 ROC report that incon-
sistencies and regional field of-
fice variations existed in the
approval of requests.” In Janu-
ary 2001, TWCC issued an ad-
visory restating the statutory
provisions pertaining to change
of treating doctor requests, and
what constitutes a legitimate
request for a change.'” ROC
will continue to track the change
of treating doctor issue, with
particular focus on potential
“doctor shopping” (i.e., a prac-
tice of seeking a change to se-
cure a more favorable medical
evaluation, new impairment rat-
ing, etc.) and any potential need
tor related legislative or regula-
tory changes.

2. Medical pricing reforms.
ROC suggested in the Stiking
the Balance report that TWCC
revise its fee guidelines to cor-
respond to other commonly-
used medical fee standards and
adopt other changes in regard
to prescription drug benefits.
Specific policy options included:

Policy Option a): Update the
Jee guidelines to do the following:
convert to a system that uses the most
current Current Medical Procedural
Terminology (CPT) codes for med;-
cal services; tie workers’ compensa-
tion fees to a national standard such
as Medjcare’s Resource-Based Rela-
tive Value System (RBRVS) or a
market-based standard, establish a
Jfee guideline or individual reimburse-




Table 1:
Mid-Biennium Status of ROC Recommendations

RECOMMENDATION

ACTIVITY/STATUS

1. Monitoring and Enforcement

a) Hedth care providers should be subject to required
training on workers' compensation system features
and desired outcomes.

b) Improve regulation of health care providers and the
Approved Doctors List (ADL).

1.a) and b) Artide 1 of HB 2600 called for TWCC to
establish registration, training, and finandal disclosure
requirementsfor health care providersin the system. It
also called for monitoring of health care providersand
insurance carriersin their perfformance of medica
management functions.

TWCC has adopted rulesfor registration, training and
finand d disclosure by health care providers (Rules
180.1, 180.2, 180.20-180.27, and 180.7). Compliance
isrequired by 9/1/03.

TWCC and ROC are adlso in the early stages of
devel opi ng a monitoring program for health care
providers and i nsurance carriers.

2. Medica Pricing Reforms

a) Updatethe fee guidelines to convert to current CPT
codes; tie workers compensation feesto a
Medicare or market standard; esablish aguiddine
or reimbursement amount for ambulatory and
outpatient surgery; and implement “ caserates’.

b) Require generic drug equivaents and development
of aformulary.

2.8) Artide 6 of HB 2600 calls for use of the Medicare
ground rules and payment palicies in workers
compensation, with minimum necessary modifications.
TWCC is currently considering anew fee guideline
proposal that woul d adopt M edi care ground rules and
payment policiesaswell as update CPT codes and set
new Medicare-based ré mbursement levels. Early
work isalso under way on a hospital and ambulaory
surgery fee guideline.

2.b) Artide 6 of HB 2600 requires generic drugsto be
used unless atherwise ordered by the prescribing
doctor and requires TWCC to establish a formulary.

In December 2001, TWCC adopted new
pharmaceutical rules (Rules 134.500, 134.502-
134.504, and 134.506) to address these requirements.
The formulary as adopted i s very broad and includes
all drugs approved by the FDA.

3. Communi cation and Utilization Improvements

a) Replace the current treatment guiddineswith an
evi dence-based model.

b)  Implement an input-based mechanism for new
treatments or drugs.

¢ Emphasizethe use of treatment plans.

3.8) Artide 6 of HB 2600 abolished the TWCC
treatment guidelines and requiresthat any new
guideline be“ nationdly recogni zed, sdentifically valid
and outcome-based.” TWCC proposed a combi nation
treatment and | ost time gui delinein October 2001 but
withdrew this proposal after public comment.
Adoption of atreatment guiddine is now optional by
TWCC per HB 2600. Thelost time guidelineis
required by pre-HB 2600 statutory mandate.

3.b) No direct action.

3.¢) No direct action.

4. Medical Dispute Resolution

Require TWCC to use Texas-li censed doctorsto make
decisions on medicd necessity disputes, pre-
authorization disputes, and change of treaing doctor
requests; and use this medical expertisein monitoring
and regulation of system participants

Artide6 of HB 2600 requires TWCC to use an
Independent Review Organi zation (IRO) model for
medical necessity and pre-authorization disputes.
TWCC Rules 133.305, 133.307, and 133.308 were or
amended in December 2001 to implement changes.
Thisincorporates review by a doctor in these cases.
There has been no spedific action to use medical
expertise in change of treaing doctor requests;
however, Artid e 1of HB 2600 createsaMedical
Quality Review Pand to provide expertisesto TWCC
for monitoring efforts, guideli ne development, and
other purposes as needed, under the direction of the
TWCC Medica Advisor.




5. Return to work

Provide incentives to employers to offer accident
prevention and di sability management programs that
include modified duty options for injured workers.

No direct action. Article 3 of HB 2600 addressed
communication issuesinvolving return to work
between employers, health care providers and
employees, and required insurance carriersto provide
certan return-to-work services.

6. Expand Temporary Income Benefit compensation
rate for employees with multiple employment.

Artide 10 of HB 2600 allowsinjured employees to
claim wages from multiple employment. Insurance
carriers are digible for reimbursement for benefits paid
based on multiple employment. TWCC has proposed
rules 120.4, 122.5, 128.1, 128.2 and 128.7 to
implement this and related provisions.

7. Identification of injured workers whose medicd
condition substantially changes after M MI/impa rment
rating becomes final, and who may be adversely affected
by TWCC Rule 130.5 (e), which egablishes finality for
MMI-impairment rati ng determi nati ons.

Histori cally, inj ured workers have been required to

di spute an MM | determination or impairment rating
within 90 days or have it become final. Court action
lagt year invalidated TWCC Rule 130.5 (e), which was
the basis for thistimelimit. TWCC repealed the 90-
day provision in the rul e effective 1/2/02 and issued
Advisory 2002-04 on 3/4/2002 to explain that the 90-
day rule cannat be utilized as a basis for MM
certification or impairment rating finality. Although no
| egid aive action wastaken on this isaue, this court
action has g gnificantly altered debate surrounding any
limit of MMI or imparment rating reassessment before
the statutory 104-week limit.

8. Medical interlocutory orders, TWCC should egablish
a procedure to identify cases where such orders may be

appropriate.

TWCC has not established a procedure for identifying
such cases and indicates they will be handled on a
case-by-case basis. To date, no medical interlocutory
orders have been issued.

9. Medical cost containment program for gae
employees (a program to encourage use of workers
compensation medi cal care networks by state
employees).

No action taken specific to this recommendation.
However, afeasibility study for a much broader
network option wasinitiated by Artid e 2 of HB 2600.

10. Fraud monitoring, enforcement and reporting (ROC
suggested a comprehensive approach considering
aspects of the M odel Insurance Fraud Act developed by
he National Association of Insurance Commissioners).

HB 1562 was the most significant fraud related hill
approved by the 77" legid ative session. It calls for
more fraud reporti ng, expands immunity provisions for
reporting fraud, and requi res the devel oppment of
antifraud plans.

11. Regulatory enforcement efforts (ROC
recommended a thorough review of enforcement and
compliance efforts a TWCC).

Severd provisions of HB 2600 relate to this
recommendation; TWCC was budgeted $1.48 million
for the 2002-03 biennium for HB 2600 implementati on
activities with an emphasis on enforcement.

12. Authorize acost alocation program for payment of
state agency workers compensation clams

Artide 14 of HB 2600 and HB 2976 both created a
“risk-reward” program that makes state agend es more
regponsibl efor their workers' compensation costs.
SORM adopted rul esto i mplement this program and
has cal culated and distributed workers' compensati on
red locati on amounts for FY 2002 for covered
agencies

13. Adequecy of representation (ROC recommended
evaluation of adequacy of assistance availableto injured
waorkers, particularly in complex cases).

Artide 8 of HB 2600 requires an insurance carrier to
pay an injured employee’ s a@torney’s feesin casesin
which the carrier appeals to district court and | oses.
This provision expires 9/1/05.

14. Waiversby non-subscribers to the workers
compensation system (ROC recommended that
uncertainty about the legality of such waiversbe
darified by court or legid aive action).

In April 2001, the Texas Supreme Court rul ed that
such waivers were not prohibited by the Labor Code.
Through Article 16 of HB 2600, pre-injury waivers of
the common law right to sue by employees of non-
subscri berswere prohibited.

Source: Research and Oversight Council on Workers' Compensation, 2002.




ment amounts for outpatient suigery
and ambulatory surgery services, which
are currently reimbursed at “fair and
reasonable’ amounts; and implement
“case rates” (set reimbursement
amounts for particular injury types,
rather than reimbursement at the indi-
vidual treatment level).

Actions:  Article 6 of HB
2600 included a provision call-
ing for TWCC’s fee guidelines to
“reflect the standardized reim-
bursement structures found in
other health care delivery sys-
tems,” allowing the commission
to make “minimal modifications”
to meet special circumstances
that may apply to occupational
injuries. In essence, this man-
date requires TWCC to adopt the
payment policies of the Medi-
care system, which control how
services may be billed and how
they should be coded and are
ultimately paid. This change also
adopts the most recent CPT
codes and RBRVS structure.

HB 2600 did not speak to the
actual reimbursement levels for
various professional services in
the new guideline, but did indi-
cate that TWCC must use the
Medicare methodology as a base.
HB 2600 also required TWCC to
establish workers’ compensation
conversion factors that must be
applied to reflect economic indi-
cators in health care and other
statutory factors.!

In June 2001, TWCC pro-
posed a new professional ser-
vices fee guideline that did not
apply the Medicare payment poli-
cies. After public comment, this
proposal was withdrawn in Oc-
tober 2001, and replaced in De-
cember with a proposal that in-
corporated the Medicare policies

by reference, with any changes or
modifications to be made by
TWCC as the need arises. Both
the first and second guideline
proposals also involved a good
deal of debate and controversy
surrounding the reimbursement
levels for the various categories
of professional services. TWCC
is tentatively scheduled to con-
sider and perhaps adopt the new
professional services fee guide-
line in late April 2002.

TWCC 1s also in the early
stages of developing a hospital
and outpatient surgery and am-
bulatory surgical center fee guide-
line that would set pricing and
apply the relevant Medicare pay-
ment policies. Suggestions as to
the creation of this fee guideline
have been taken from a workers’
compensation stakeholders’
group that participated in the
creation of HB 2600 in order to
help TWCC develop and priori-
tize aspects of these fee guide-
lines.

The only policy option of-
fered in the medical pricing area
of the ROC’s Striking the Balance
report that has not recetved any
direct legislative or regulatory
attention 1s the option that case
rates could be used for particular
injuries rather than per-service
reimbursements. The network
model that is the subject of the
HB 2600 Article 2 feasibility
study could incorporate certain
managed care concepts, but
would do so in a “fee for service”
model similar to that in the work-
ers’ compensation system in gen-
eral.

Policy Option b):
generic drug equivalents and develop-
ment of a formulary. In the Striking

Require

the Balance report the ROC of-
tered an option that generic pre-
scription drugs be used in cases
where generic equivalents are
available, and that over-the-
counter drugs be reimbursable if
specifically requested by a doc-
tor. In addition, the report in-
cluded a policy option that
TWCC establish a prescription
drug formulary forworkers’ com-
pensation to clarity pharmaceu-
tical issues and reduce disputes."

Actions: Article 6 of HB
2600 included mandates for each
facet of this policy option. In
December 2001, TWCC adopted
an open formulary requiring ge-
nerics unless otherwise specified
by the prescribing doctor, and
allowing over-the-counter drugs
to be prescribed at the doctor’s
The formulary
adopted 1s very general, in that it
includes all drugs approved by
the federal Food and Drug Ad-
ministration (FDA) and does not
speak to the appropriateness of

discretion.

particular drugs for particular
medical conditions. The adop-
tion of a more descriptive formu-
lary may still be necessary to
achieve the intended goals of
claritying appropriate pharma-
ceutical benefits and minimizing
disputes.

3. Communication and utili-
zation improvements. The
ROC identified in the Striking the
Balance report three policy op-
tions in this area. They were:

Policy Option a): Replace the
curvent treatment guidelines with an
evidence-based model.

Actions:  Article 6 of HB
2600 abolished the TWCC treat-
ment guidelines in place as of the




bill’s passage, effective January
1, 2002. In addition, a previous
mandate to adopt a treatment
gutdeline was removed; however,
if treatment guidelines are
adopted, they must be “nation-
ally recognized, scientifically
valid, and outcome-based.”*

The former treatment guide-
lines, which combined negoti-
ated and evidence-based models,
were abolished January 1, 2002.
In October 2001, TWCC pro-
posed a combination treatment
and return-to-work/lost time
guideline based on a proprietary
guideline produced by Intracorp.
This proposal was withdrawn in
February 2002 after public com-
ment. Particular concern in the
comment involved a lack of clar-
ity about the intended or required
use of the guideline, the cost of
the guideline based on its pro-
prietary nature, and specific criti-
cisms of its treatment and lost
time duration provisions. TWCC
has not yet proposed a replace-
ment lost-time or treatment
guideline.

Policy Option b): Implement
an input-based mechanism for new
treatments or drugs. ROC’s Striking
the Balance report suggested that

system participants be allowed
to petition TWCC for the inclu-
ston of new medical treatments
or drugs into the workers’ com-
pensation system. TWCC would
then make a decision as to
whether or not the proposed
treatment or drug should be re-
imbursed in the system.
Actions: No direct statutory
or regulatory action has been
taken on this policy option as of
this writing, but several aspects
of HB 2600 and its implementa-

tion lend themselves directly or
indirectly to this input-based
model. In the area of the fee
guideline, for example, the cur-
rent proposal calls for use of the
Medicare payment policies.
TWCC recetved public comment
on the proposal asking that the
commission consider creating a
process to allow stakeholder pe-
tition and input on modifications
to the policies.

Also, in general, the passage
of HB 2600 involved the partici-
pation and input of a variety of
workers’ compensation system
stakeholders, and the bill’s au-
thors have asked TWCC to con-
tinue consulting with this group
during the implementation phase.
Through Article 1 of HB 2600
and the creation of the Medical
Quality Review Panel and clari-
fication of the duties of the Medi-
cal Advisor, TWCC also has new
resources and expertise to make
decisions after stakeholder in-
put. The ROC will continue to
tollow TWCC’s progress involv-
ing stakeholder input following
models such as these.

Policy Option ¢): Emphasize
the wuse of treatment plans. ROC
offered an option that TWCC
consider, in the case of more

serious injuries, requiring doc-
tors to submit treatment plans to
the insurance carrier and the in-
jured employee. ROC further
suggested these treatment plans
be subject to voluntary pre-au-
thorization (also known as pre-
certification).

Actions: No specific action
has been taken on this policy
option. Inan attempt to encour-
age communication between sys-
tem participants about medical

ssues, Article 6 of HB 2600 did
clarity that TWCC cannot pro-
hibit doctors and insurance carri-
ers from reaching voluntary pre-
certification agreements; how-
ever, neither party is required to
participate in such an agree-
ment."* The TWCC rule adopted
to implement changes to pre-
authorization requirements in-
cluded allowing these voluntary
certification agreements.”
Discussion by TWCC during
the treatment/lost time guide-
line proposal (discussed in the
previous section) also involved
requiring pre-authorized treat-
ment plans for claims that ex-
ceed a certain lost-time standard
tor an injury, but this provision
was not added to the rule, and
the rule itself was withdrawn.

4. Medical dispute resolu-
tion. ROC offered a policy op-
tion in the Stuking the Balance
report that TWCC be required to
use Texas-licensed doctors (ei-
ther as contracted peer reviewers
or as medical panelists) to make
decisions on medical necessity
disputes, pre-authorization dis-
putes, and change of treating
doctor decisions. ROC further
recommended that TWCC uti-
lize this expertise in the monitor-
ing and regulation of outlier sys-
tem participants.

Actions:  Article 6 of HB
2600 mandated the use of Inde-
pendent Review Organizations
(IROs) to resolve medical neces-
sity and pre-authorization dis-
putes in the workers’ compensa-
IROs are private
entities that employ or contract

tion system.

with doctors to perform medical
necessity reviews, and have pro-



vided reviews of decisions made
by Health Maintenance Organi-
zations (HMOs) in the group
health setting for several years.
The experience in the HMO pro-
cess indicated that IROs could
provide quicker, higher quality
medical necessity decisions than
TWCC’s internal medical dispute
resolution process. The IRO fee
tfor conducting a review is either
$460 or $650, depending on the
medical specialty of the doctor
performing the review. The fee
dispute aspect of medical dis-
pute resolution could either be
conducted in-house by TWCC
Medical Review staff, as it was
pre-HB 2600, or contracted out
to an outside agency.

In December 2001, TWCC
adopted new medical dispute
resolution rules to reflect the HB
2600 changes. Since the medical
dispute resolution rule 1s an ex-
tremely important and complex
part of the system, TWCC execu-
tive staff indicated at the time of
adoption that it would revisit the
adopted rule after 90 days of
experience with the new process
to determine whether any modi-
fications or changes should be
made. Concerns from system
stakeholders early on have in-
cluded the workload and
workflow associated with sub-
missions of requests for medical
dispute resolution to the IROs,
as well as the cost of the reviews
in cases in which the medical
services in dispute are less than
the cost of the IRO review.

HB 2600 also mandated new
medical expertise for TWCC in
other areas not specifically re-
lated to dispute resolution, such
as in the creation of the Medical

Quality Review Panel, which s
envisioned to play an important
role in any monitoring and en-
forcement efforts related to out-
lier providers and carriers. Also,
in an effort to both ensure more
medical expertise in the utiliza-
tion review process and improve
accountability for medical deci-
sions, utilization review activi-
ties must be conducted under the
direction of a Texas-licensed
doctor.'

5. Return to work. ROC of-
tered an option in the Striking the
Balance report that legislative
changes be considered to pro-
vide incentives to employers to
offer accident prevention and
disability management programs
that include modified duty op-
tions for injured workers.

No direct action
was taken on this option. Article
3 of HB 2600 did address com-

munication issues involving re-

Actions:

turn-to-work, requiring that em-
ployers provide notice about
modified or light duty options
oftered, and also requires insur-
ance carriers to provide certain
return-to-work coordination ser-

vices (see sidebar article on page
1) 17

Biennial Report
Recommendations

In addition to the policy op-
tions contained in the S#iking the
Balance report, ROC also offered
anumber of recommendations in
the 2000 Biennial Report. These
follow, divided into five general
categories — income benefit is-
sues; medical care and medical
dispute issues; enforcement is-

sues; system administration is-
sues; and legal issues.

Income Benefit Issues

6. Recommendation: Ex-
pand Temporary Income Ben-
efits (TIBs) compensation
rate for injured workers with
multiple employment (page 71,
2000 Biennial Report). Since the
1989
employee’s compensation rate

reform, an injured
has been based only on the wages
earned from the job where the
injury occurred. Texas workers’
compensation law has not al-
lowed income from other jobs to
be considered in establishing the
average weekly wage used to cal-
culate income benefits. Injured
employees who have relied on
income from more than one job,
therefore, may not be adequately
compensated. Fourteen other
states include multiple employ-
ment provisions in their workers’
compensation statutes.'

Article 10 of HB
2600 included a provision re-

Actions:

lated to multiple employment.
Specitically, Labor Code Section
408.042 was amended to allow
injured employees to claim wages
tfrom more than one job toward
the calculation of their average
weekly wage, which 1s used to
calculate the amount of income
benefits due an injured employee.
Carriers would pay all income
benetits based on this total aver-
age weekly wage, and also be
allowed to seek reimbursement
trom the Subsequent Injury Fund
(SIF) for the portion of those
income benefits paid based on
multiple employment. The same
statutory caps on income ben-



efits would apply regardless of
whether multiple employment is
present or not (see discussion in
the item on the Maximum Com-
pensation Rate).

In November 2001, TWCC
proposed new rules to implement
the multiple employment provi-
sions and other related items."”
These proposed rules relate to
the calculation of the average
weekly wage for employees with
multiple employment; creation
of a multiple employment wage
statement for use in claiming
these wages; and the calculation
of the average weekly wage for
public school district employ-
ces.”” These rules are currently
being revised based on public
comment and may be adopted in
late April. The new multiple em-
ployment provision takes effect
July 1, 2002.

7. Recommendation: Identi-
fication of workers whose
medical condition substan-
tially changes after the maxi-
mum medical improvement
(MMI)/impairment rating
becomes final (page 71, 2000
Biennial Report). The issue of
substantial change of condition
has been discussed and debated
in the workers’ compensation
system for some time. Accord-
ing to TWCC Rule 130.5(e), in
effect for more than a decade,
the first certification of MMI and
impairment rating given to an
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injured employee was final un-
less the employee disputed it
within 90 days. This provision
was intended to provide some
finality to the MMI and impair-
ment rating process absent a
timely appeal.

Problems can arise, however,
if an injured employee does not
dispute the MMI assessment or
impairment rating but later expe-
riences a deterioration in his or
her medical condition necessi-
tating lost work time, since the
employee may no longer be eli-
gible for income benefits.

In March 2000, TWCC
amended Rule 130.5 (e) to soften
the finality of impairment ratings
if, even after the 90 day period,
medical evidence could show an
error in the rating’s calculation or
serious problem with diagnosis
or treatment.*!

Actions/Events: The sub-
stantral change of condition 1s-

sue was also discussed to no reso-
lution during the 2001 Legisla-
tive Session. A committee sub-
stitute to House Bill 2449, which
did not pass, would have allowed
a reopening of an MMI assess-
mentand impairment rating based
on certain substantial changes in
condition (namely, when a spinal
surgery had occurred), but would
have placed the 90-day
timeframe to dispute in the stat-
ute, anticipating that a court
could reject the rule entirely since
the Labor Code sets no such
timeframe.

In April 2001, in its review of
the case Fulton 1. Associated In-
demnity, the 3 Court of Appeals
in Austin did just that, declaring
the 90-day timeframe in Rule
130.5(e) invalid because it had
no statutory basis.” In response,
TWCC repealed the rule in Janu-
ary 2002, and in February issued
Advisory 2002-04, stating that
any injured employee whose 1im-
pairment rating was closed by
the application of the 90-day rule

is no longer limited by this
timeframe.

The Fulton decision has sub-
stantially changed the debate
about the 90-day rule, since un-
der the current arrangement no
injured worker — regardless of
whether he or she experiences a
substantial change of condition
—will be limited by a time-certain
deadline in appealing an MMI
determination or impairment rat-
ing, outside of the statutory re-
quirement for an MMI assess-
ment within 104 weeks of the
date income benefits begin to
ROC will continue to
evaluate this issue in preparation

accrue.?

for a possible follow-up recom-
mendation in the 2002 Biennial
Report.

8. Recommendation: Maxi-
mum compensation rate (page
76, 2000 Biennial Report). Due to
concern that the statutory cap on
Temporary Income Benefits
(TTIBs)* may not be adequate for
high-wage earners, and that little
public information about the
maximum compensation rate is
available in TWCC-required em-
ployerwork-site postings and bro-
chures, the ROC suggested addi-
tional research on the issue and
monitoring of efforts to publi-
cize this feature of the system.

Actions: Article 2 of HB
2600 addressed the maximum on
TIBs in the potential regional
networks that may be created
after a feasibility study. As an
incentive for employees to par-
ticipate in the regional networks,
the statutory weekly cap on TIBs
would be increased by 50 per-
cent.”

In August 2001, the ROC



published a Texas Monztor article
on the maximum compensation

6 Tt examined maxi-

rate issue.’
mum rates for TIB-equivalent
benefits in other states and how
they compared to that in Texas;
Texas was found to rank 27%
among the 50 states and the Dis-
trict of Columbia in the actual
maximum weekly benefitamount
for TIBs.”

The article concluded that,
given the uncertain effects of
increasing the cap, the ROC
should take the opportunity (pre-
sented by the features of Article
2 of HB 2600) to study the issue
and determine its impact on ben-
efit adequacy, return-to-work
patterns, and system costs.

Medical Care and Disputes

9. Recommendation: 7Two-
track dispute resolution pro-
cess (page 74, 2000 Biennial Re-
port). ROC recommended in the
Biennial Report that TWCC exam-
ine a redesign of its current medi-
cal dispute resolution system and
improve medical expertise in its
medical necessity decisions.

Actions: As noted previ-
ously, Article 6 of HB 2600 in-
cluded a comprehensive redesign
of the TWCC medical dispute
resolution process. All medical
necessity and pre-authorization
disputes are now to be decided
by Independent Review Organi-
zations (IROs), as described ear-
lier in this article. The statute
still retains two distinctly differ-
ent dispute tracks for income and
medical benefit issues.

10. Recommendation: Medi-
cal interlocutory orders (page

75, 2000 Biennial Report). ROC
staff recommended that TWCC
develop a procedure to identify
cases where interlocutory orders
— which may be used to ensure
that injured employees receive
necessary medical care in a timely
manner in cases involving dis-
putes, with the outcome of the
dispute eventually determining
liability for payment — may be
appropriate.

Actions: TWCC has yet to
develop a procedure to evaluate
potential medical interlocutory
orders, and has indicated that it
intends to evaluate requests for
these orders on a case-by-case
basis. To date, TWCC has not
issued any medical interlocutory
orders.

11. Recommendation: Medi-
cal cost containment program
for state employees (page 77,
2000 Biennial Report). In the 2000
Biennial Report, the State Office
of Risk Management (SORM)
recommended that any state
agency that sustains combined
workers’ compensation loses of
$300,000 or more during any
three-year period be required to
participate in a “Gateway Physi-
ctan Program,” under which the
agency’s injured employees
would be encouraged to recetve
treatment fromanetwork of doc-
tors and facilities. ROC sup-
ported this recommendation with
the stipulation that employees in
the program be allowed to change
doctors for legitimate reasons.
Actions: House Bill 1192,
introduced in the 2001 Legisla-
tive Session, would have estab-
lished this program. This bill did

not pass; however, a feasibility
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study for a much broader net-
work program was included in
Article 2 of HB 2600, and if re-
gional networks are found to be
teasible, state agencies will be
required to offer the network
option to their employees.

12. Recommendation: Re-
moval of doctors from the Ap-
proved Doctor List based upon
license revocation, suspen-
sion or cancellation (page 80,
2000 Biennial Report). "TWCC
suggested additional clarifying
authority to remove doctors from
the Approved Doctor List (ADL)
for actions taken by licensing
boards or certain court actions.
ROC agreed in the 2000 Biennial
Report and turther suggested that
TWCC be authorized to man-
date a variety of training, certifi-
cation, monitoring and practice
restrictions for a doctor who en-
gages in inappropriate treatment
or utilization review practices.

Actions: Article 1 of HB 2600
included provisions greatly ex-
panding TWCC’s authority to
train, certify, monitor and sanc-
tion outlier doctors and insur-
ance carriers.

13. Recommendation: Clari-
fication of TWCC authotrity to
contract for medical review
functions (page 85, 2000 Biennial
Report).  'TWCC recommended
adding authority to allow it to
contract for various uses of medi-
ROC supported
this recommendation.

Actions: Article 1 of HB
2600 amended Section 413.051
of the Labor Code to allow
TWCC to contract with a health
care provider, health care pro-

cal expertise.



vider professional review orga-
nization, or other entity for a
variety of medical management
purposes.

14. Recommendation: Judi-
cial review of medical dis-
putes (page 88, 2000 Biennial
Report). ROC recommended that
the legislature clarify that medi-
cal dispute proceedings are re-
viewable in district court pursu-
ant to Section 2001 of the Gov-
ernment Code.

Actions: Article 6 of HB 2600
added language to the statute
clarifying the ability of a party to
seek judicial review if aggrieved
after a deciston of the State Of-
tice of Admunistrative Hearings
(SOAH) on a medical issue in
dispute.®

Enforcement Issues

15. Recommendation: Fraud
monitoring, enforcement, and
reporting (page 74, 2000 Bien-
nial Report). ROC suggested that
the legislature consider a com-
prehensive approach to insur-
ance fraud in general, consider-
ing aspects of the Model Insur-
ance Fraud Act developed by
the National Association of In-
surance Commissioners (NAIC).

Actions: HB 1562 was the
most prominent bill approved in
the 2001 session related to the
detection and prevention of in-
surance fraud. It requires an
annual report from the Insur-
ance Fraud Unit created under
the Texas Insurance Code; expands
good faith immunity provisions
for reporting fraud; requires in-
surers that collect direct, written
premiums to adopt antifraud

plans; and, specific to workers’
compensation, allows certain
subclaimants on workers’ com-
pensation claims to access the
claims records of TWCC, includ-
ing access, under a confidential-
ity agreement, to all records to
determine whether subclaims
may exist.”
16. Recommendation: Regu-
latory enforcement efforts
(general) (page 75, 2000 Biennial
Report).  ROC recommended a
thorough review of enforcement
and compliance efforts, focusing
on areas such as funding for en-
forcement activities, creation of
incentives to encourage compli-
ance rather than simply punish
noncompliance, and other issues.
Actions: Several provisions
of HB 2600 dealt with enforce-
ment and compliance issues.
Aside from those already men-
tioned, a provision in Article 6
amended Chapter 415 of the La-
bor Codeto require TWCC to adopt
by rule a schedule of specific
monetary penalties for specific
administrative violations, and
added penalties for subsequent
violations and violations com-
mitted willfully or intentionally.”

System Administration
Issues

17. Recommendation: Late
claims by injured workers filed
against insolvent insurance
carriers (page 73, 2000 Biennial
Report). When an insurance car-
rier becomes insolvent and en-
ters bankruptcy proceedings, fil-
ing deadlines are imposed to bring
claims against the company. Such
deadlines could bar an injured
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employee from pursuing a claim.
The Texas Department of Insur-
ance (TDI) currently utilizes
agreed orders, entered in each
pending receivership involving
workers’ compensation claims,
that ensure injured employees
will not be barred by such a dead-
line. TDIindicated it could adopt
a rule for future recetverships to
ensure that employees would be
covered. ROC recommended
that, rather than utilizing an ad
hoc procedure to ensure that in-
jured employees are not barred
from recovering benefits, TDI,
the Texas Property and Casualty
Insurance Guaranty Association
(ITPCIGA), and TWCC should
develop a more formal resolu-
tion to this issue through statu-
tory amendment, development
of a’TDI rule, or a Memorandum
of Understanding (MOU). Such
a formalized procedure would
help ensure that injured employ-
ees are informed of their ability
to file claims on latent condi-
tions after the filing deadline.
Actions: No legislative or
regulatory action was taken on
this item. The ROC will con-
sider this issue for possible inclu-
ston in the 2002 Biennial Report.

18. Recommendation: Re-
quire election of workers’
compensation coverage in-
jury notices be provided to
guardians of legally incompe-
tent employees (page 75, 2000
Biennial Report). Under Section
406.093 of the Labor Code, the
guardians of legally incompetent
employees “may exercise ...
rights on behalf of the employee

. as granted under the Act.”
ROC recommended additional



research to understand the scope
of this issue and to ensure that
the guardians of legally incompe-
tent employees have a mecha-
nism whereby they can meaning-
fully elect coverage or decline
it,”! and make medical decisions
on behalf of a legally incompe-
tent injured employee.

Actions: No legislative or
regulatory action was taken on
this item. The ROC has contin-
ued to monitor guardianship is-
sues and will examine related
topics for possible inclusion in
the 2002 Biennial Report.

19. Recommendation: Autho-
rize a cost-allocation program
for payment of state agency
workers’ compensation claims
(page 77, 2000 Biennial Report).
Historically, to provide an incen-
tive to improve safety and re-
duce injury costs, state agencies
have been required to fund 25
percent of their workers’ com-
pensation claim costs. A cost
allocation program that would
place more responsibility on in-
dividual state agencies to reduce
injuries and control costs has also
been contemplated, and was in-
cluded in the State Office of Risk
Management’s (SORM’s) en-
abling legislation. Statutory de-
sign problems with this program
led to its removal during the 1999
Legislative Session. SORM rec-
ommended amending Section
412.012 of the Labor Code to
grant authority for the cost-allo-
cation program, known infor-
mally as a “risk-reward” program.
ROC agreed in concept with this
recommendation in the 2000 Bi-
ennial Report, asking that special
care be paid to potential appro-

priation issues and catastrophic
losses.

Actions: The 2001 Legisla-
ture passed HB 2976, which cre-
ated the “nisk-reward” program
for state agency workers’ com-
pensation costs.”® Under the pro-
gram, SORM is required to es-
tablish formulas for allocating
the state’s workers’ compensa-
tion costs among covered agen-
cies based on the agencies’ claims
experience, workforce size, pay-
roll, and other factors. SORM
has passed rules to implement
these provisions and as of this
writing 1s in the process of enter-
ing into interagency contracts
with affected state agencies to
implement the new structure.

20. Recommendation: Con-
solidation of insurance pur-
chasing for state agencies
(page 78, 2000 Biennial Report).
SORM recommended that it pro-
vide full-service risk and insur-
ance management services for
state agencies, including enabling
consolidated purchasing of in-
surance by SORM for all lines of
insurance other than health and
life. ROC included this recom-
mendation in the 2000 Biennial
Report.

Actions: HB 1203, approved
in the 2001 Legislature, consoli-
dated state insurance purchasing
for all lines but health and life
insurance with SORM, and gave
SORM oversight on the pur-
chase of most commercial insur-
ance coverage for state agencies
other than universities. This bill
is effective September 1, 2002.
21. Recommendation: Vaca-
tion/sick leave use by em-
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ployees of the Texas Depart-
ment of Transportation
(ITxDOT) (page 86, 2000 Bien-
nial Report). TxDOT recom-
mended a statutory change to
allow its employees injured on
the job to use sick or annual
leave in lieu of workers’ compen-
sation income benefits. TxDOT
further suggested that, if the
employee elects to take sickleave,
all sick leave must be exhausted
before income benefits are re-
cetved; if annual leave is taken,
the employee could elect to take
all or part of that leave and be
eligible for income benefits only
after the elected portion of leave
is used. ROC supported this
recommendation.

Actions: This change was
implemented by the 2001 Legis-
lature both through SB 453 and
Article 14 of HB 2600.”

Legal Issues

22. Recommendation: Ad-
equacy of representation (page
73, 2000 Biennial Report). Injured
workers have often raised con-
cerns about the adequacy of rep-
resentation in the workers’ com-
pensation system. Since 1991,
workers have been largely lim-
ited in their assistance within the
system to TWCC ombudsmen,
with relatively limited attorney
access. Concerns exist particu-
larly with the adequacy of assis-
tance available to injured work-
ers in matters including the com-
plete denial of a claim, complex
medical disputes, and appeals to
the State Office of Administra-
tive Hearings (SOAH) or of
TWCC Appeals Panel decisions
to district court.>* ROC recom-



mended research to evaluate the
adequacy of assistance and the
system’s fairness to injured work-
ers, while considering ways to
maintain low frictional costs as-
sociated with attorney involve-
ment.

Article 8 of HB
2600 requires an insurance car-

Actions:

rier to pay an injured employee’s
attorney’s fees in cases where a
carrier appeals a TWCC decision
to district court and loses. This
provision could help injured em-
ployees retain counsel if they
prevail in the TWCC administra-
tive review process. The provi-
sion also has a “sunset” aspect,
as it expires on September 1,
2005, forcing an examination
before that time of the effects
of the change.”” ROC has con-
tinued to examine the issue of
representation adequacy, par-
ticularly in cases appealed to dis-
trict court, and will consider this
issue for inclusion in a future re-
search agenda.

23. Recommendation: Waiv-
ers by non-subscribers to the
workers’ compensation sys-
tem (page 76, 2000 Biennial Re-
port).  ROC noted uncertainty
surrounding the issue of whether
an employer who does not carry
workers’ compensation coverage
may use a waiver (often in con-
junction with an alternative oc-
cupational injury benefits plan)
to avoid lability in the event its
employees are injured on the job.
ROC recommended such uncer-
tainty be clarified by the courts
or by legislative action.
Actions: In April 2001, the
Texas Supreme Court ruled that
such waivers were not prohib-

ited under the Labor Code. At the
same time, the Legislature was
consideringseveral statutory pro-
posals related to the legality of
such waivers. Article 16 of HB
2600 stipulated that pre-injury
watvers by employees of non-
subscribers are void and unen-
forceable.

In February 2002, the ROC
published areport examining sub-
scription trends in the workers’
compensation system and a num-
One find-
ing specific to the waiver issue
indicated that if pre-injury waiv-
ers were allowed, 24 percent of

ber of related 1ssues.

employers currently subscribing
to the workers’ compensation
system said they would be likely
to drop their coverage. Approxi-
mately 18 percent reported that
they would likely drop coverage
if they could have their employ-
ees sigh post-injury waivers, the
legality of which was not directly
affected by the HB 2600 change.”

Conclusion

Looking back to 1998. As
the previous review indicated,

many of the issues raised in the
ROC’s 2000 Biennial Report and
related reports have been the
subject of recent legislative or
regulatory attention. HB 2600
was the vehicle for most of these
issues.

In addition, many issues dis-
cussed in the ROC’s 7998 Bien-
nial Report and not previously
acted upon have received atten-
tion in the last 15 months. ROC
recommended through the 1998
reporta pilot projectunderwhich
Required Medical Examination
(RME) doctors —which are typi-
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cally chosen by insurance carri-
ers to address medical evalua-
tion issues — instead be selected
by TWCC from the Designated
Doctor List. This recommenda-
tion was offered as a way to
assess injured employee conten-
tions that RME evaluations are
often biased in favor of insut-
ance carriers.

Although this pilot program
was never initiated, Article 5 of
HB 2600 requires that for issues
involvingassessments of MMI or
impairment rating, insurance car-
rier requests for examinations
would be conducted by doctors
from TWCC’s Designated Doc-
tor List, rather than by the car-
rier.””  Carriers would still be
allowed to request an RME once
the designated doctor, whose
opinion carries presumptive
weight in disputes on these is-
sues, has made his or her deter-
mination. ROC is also required
to study and report on the effects
of this change and has included a
corresponding project in its FY
2002/03 research agendas, with
areport to the 78" Legislature in
2003 also planned.

Other recommendations
from the 1998 report included
the development by TWCC of a
monitoringand sanction program
for doctors and insurance carri-
ers; improving access to medical
expertise for TWCC through use
of a Medical Advisor and/or net-
work of physicians; and clarity-
ing TWCC’s ability to impose
greater medical practice controls
or pre-authorization controls on
providers who frequently violate
provisions of the Labor Code. All
these recommendations were
embodied in Article 1 of HB



2600. As noted, these are now
being implemented through
monitoring programs for doctors
and carriers, creation of the Medi-
cal Advisor and Medical Quality
Review Panel, and other efforts.

Looking Ahead. In other
cases, actions and events since
the 2000 Biennial Report have sig-
nificantly changed the complex-

ion of system issues. Examples
include the substantial change of
condition and waiver issues men-
tioned previously, where court
action altered the previous de-
bate. In other cases, the provi-
sions of HB 2600 themselves
have done the same.

For example, Article 4 of HB
2600 added certain services to
TWCC’s mandatory pre-authori-
zation list, requiring that those
services be prospectively re-
viewed by the carrier for medical
necessity.” The bill did not ex-
plicitly address whether other,
additional services should be
added. When TWCC proposed
changes to its pre-authorization
rule in June 2001 (in part to
implement the statutory changes),
a number of other medical ser-
vices were proposed for addition
to the list. This led to a debate
among system participants about
the appropriateness of requiring
additional administrative bur-
dens of all health care providers
at the same time the system was
attempting, through Article 1, to
focus attention on outliers.

When the new pre-authori-
zation rule was adopted in No-
vember 2001, the additional pro-
posed non-statutory services were
removed, as were several other
services previously on the list

but not required to be by statute.
Part of the rationale for this ac-
tion was thatunder the new medi-
cal dispute resolution model of
Article 6 of HB 2600, the carrier
is responsible for the IRO review
cost of a dispute arising over a
service on the pre-authorization
list, whereas for retrospective
medical necessity disputes, the
cost 1s borne by the losing party
to the dispute.”

This liability for the cost of
IRO reviews, the general HB
2600 focus on provider-specific
rather than across-the-board
sanctions, and the greater guar-
antee of payment involved with
pre-authorization has signifi-
cantly changed the debate on
this system issue. The ROC will
continue to examine this and other
issues that have been re-framed
by the policy changes made un-
der HB 2600.

In general, there are several
other lessons that can be gleaned
from the experiences during the
period since the 2000 Biennial
Report, particularly those involv-
ing HB 2600. For one, the ef-
fective dates of the various new
rule provisions required by the
bill, while logical for each sec-
tion of the bill in isolation, when
combined into one proposal,
were very ambitious. A compre-
hensive implementation plan,
taking into consideration the in-
terrelationships of the various ar-
ticles and sections, would have
helped ensure that appropriate
resources were allocated to pri-
ority issues. Given the scope of
the bill, resource allocation
within TWCC will probably con-
tinue to be a challenge. While the
implementation process would
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have benefitted from these
changes, it should also be noted
that TWCC has made significant
progress in moving forward on
the various important pieces of
HB 2600, including medical
monitoring, medical dispute
resolution, network feasibility,
and guideline development.

ROC looks forward to con-
tinuing to play an active role in
implementation, as well. Just as
TWCC has been required to reas-
sess pre-HB 2600 priorities and
allocations, the ROC has also
been required to dedicate the
majority of its research and over-
sight resources to HB 2600-re-
lated items. ROC will update
these efforts and spotlight ongo-
ing challenges in the 2002 Bien-
nial Report.

Notes

* See Texas Labor Code Section 408.023(g),
which allows TWCC to modify registra-

tion and training requirements for doc-

tors who infrequently provide care, those

who perform solely peer review or utili-

zation review functions for carriers, or
who participate in regional networks un-

der 408.0222.

2See TWCC rules 180.1, 180.2, 180.20-

180.27, and 180.7, available online at
wWww.twcc.state.tx.us.

* See Striking the Balance: An Analysis of
the Cost and Quality of Medical Care in the
Texas Workers” Compensation System. Re-

port to the 77" Legislature. Research and
Oversight Council on Workers” Compen-

sation and Med-FX, LLC, January 2001,
Section IT, pp. 29-35.

*In recent years, TWCC has taken more

aggressive steps to remove doctors from
the ADL for actions taken by other li-

censing boards (often because the pro-

vider is either deceased or has lost his or
her license to practice), and, in a smaller
number of cases, for substantive viola-

tions of the Labor Code.

> See Labor Code Section 408.022 (b)-(e).



¢The networks would be voluntary for
employees in all cases; state employers
would be required to offer the network
option to their employees (see Labor Code
Section 408.0222 (a).)

" See Labor Code Section 408.0221 (b):
“An insurance carrier may limit its elec-
tion to participate in a regional network
established under Section 408.0221 to a
particular employer or a particular region
of the state. This subsection expires Janu-
ary 1,2006.”

¥See Labor Code Section 408.0222 (e), ().
?See Lee, Amy, Change of Treating Doctor
Issues in the Texas Workers” Compensation
Systemn, Research and Oversight Council
on Workers’ Compensation, August
2000.

19See TWCC Advisory 2001-01, January
2001,
www.twce.state. tx.us.

"' See Labor Code Section 413.011 (a)-(c).
2 A formulary is alist of allowable drugs,

available online at

reimbursement amounts, and dosage
guidelines.

> See Labor Code Section 413.011 (e).

' See Labor Code Section 413.014 (e).

> See TWCC Rule 134.600 (j). The rule
allows voluntary certification; if the car-
rier agrees to this certification, it is bound
to the agreement in the same manner as
a pre-authorization approval. Any dis-
pute over a voluntary certification agree-
ment would be handled as a retrospec-
tive dispute under the medical dispute
resolution rule rather than as a pre-au-
thorization dispute.

' See Labor Code Section 408.023 (h).

" See Labor Code Section 409.005 (j) and
413.021 (a).

'8 See Multiple Employment in the Texas
Waorkers’ Compensation System: Features and
Benefits, available in full text on the ROC
website, www.roc.state.tx.us.

¥ See proposed TWCC rules 120.4, 122.5,
128.1,128.2 and 128.7.

** See Labor Code Section 408.0446.

' Rule 130.5(e) spoke to three circum-
stances in which the 90-day rule might
not apply: 1) a significant error on the
part of the certifying doctor in applying
the appropriate American Medical Asso-
ciation (AMA) Guides and/or calculat-
ing the impairment rating; 2) a clear mis-
diagnosis or a previously undiagnosed
medical condition; or 3) prior improper

or inadequate treatment of the injury
which would render the certification of
MMI or impairment rating invalid.

2 Fulton v. Associated Indemnity, 3 Court
of Appeals, Cause No. 03-00-00449CV.
The Court said, “We declare Rule 130.5(¢)
mnvalid to the extent it prevents a reas-
sessment of MMI certification because
the impairment rating or MMI was not
disputed within 90 days.”

» Since the Labor Code (Section 401.011
(30) (B)) still provides for an assessment
of MMI no later than 104 weeks after the
date income benefits begin to accrue (a
concept known as “statutory MMI”),
many injured employees will still be lim-
ited by this factor in assessing a new MMI
date, regardless of the repeal of Rule
130.5 (e).

* Cutrrently $536 a week, based on 100%
of the State Average Weekly Wage for
manufacturing workers. See Labor Code
Section 408.047 and 408.061 (a).

»See Labor Code Section 408.0222 (m)(2).

% See “Maximum Weekly Compensa-
tion Amount: A Multi-State Compari-
son.” Texas Monttor, Vol. 6, No. 2, Sum-
mer 2001, pp. 5-8.

" In 1989, before the overhaul of the
Texas workers’ compensation system,
Texas’ maximum weekly benefit amount
ranked 41°. Rankings among the states
do not take into account cost-of-living
differences. See Barth, Peter S., Richard
Victor and Stacey Eccleston, Workers” Cor-
pensation in Texas: Adpministrative Inventory.
Cambridge, Massachusetts, Workers’
Compensation Institute, 1989.

% See Labor Code Section 413.031 (k).

* See Labor Code Section 402.084 (b). A
subclaimant is defined for workers’ com-
pensation purposes as a person who has
“provided compensation, including
health care provided by a health care in-
surer, directly or indirectly, to or for an
employee or legal beneficiary; and sought
and been refused reimbursement from
an insurance carrier (see Section 409.009).”
In general, this could include a non-work-
ers’ compensation insurance plan that
pays indemnity benefits or pays for medi-
cal care related to a workers’ compensa-
tion claim, or other such entities under
similar circumstances.

*? Changes to Labor Code Section 415.0035
provide that an insurance carrier or health
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care provider commits an administrative
violation if they violate a provision of
the Labor Code or a TWCC decision or
order. In addition, a penalty can be 1s-
sued for any violation after notice had
been provided, regardless of whether the
violation 1s willful or intentional; and
penalties can be issued without notice
for willful or intentional violations.

! Labor Code Section 406.034 speaks to
an employee’s ability to waive workers’
compensation coverage and retain com-
mon-law rights in the event of injury or
death in the course and scope of em-
ployment.

**See Labor Code Section 412.0123. This
provision was also included 1 Article 14
of HB 2600.

** See Labor Code Section 505.060.

** According to the December 2001
TWCC System Data Report (available
online at www.twcc.state.tx.us), an esti-
mated 0.6 percent of the 77,047 benefit
disputes TWCC received in 2001 (or
about 450) were appealed to district court.
*> See Labor Code Section 408.221 (c).

¢ See Shields, Joseph, and D.C.
Campbell, A Study of Nonsubscription to
the Texas Workers’ Compensation System:
2001 Estimates. Research and Oversight
Council on Workers” Compensation,
February 2002, p. 60.

7 See Labor Code Sections 408.004 and
408.0041.

% See Labor Code Section 413.014 (c).
»See Labor Code Sections 413.031 (h)-()).

The ROC website
(www.roc.state.tx.us) now
features a page devoted to
HB 2600 implementation. It

includes links to related

ROC research findings

and to full text of the final
version of the bill.

Abstracts of all ROC
research reports and back
issues of the Texas
Monitor are also available
on the website.
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