
Medical Fee Dispute Resolution Findings and Decision 

General Information 

Requestor Name 
AIR EVAC EMS INC. 

Request Submitted by: 
AIR EVAC EMS INC. 

Respondent Name 
Texas Mutual Insurance Co 

Response Submitted by: 
Texas Mutual Insurance Co 

MFDR Tracking Number 
M4-15-1362-01 

DWC Date Received 
1/5/2015 

Carrier’s Austin Representative 
Box Number 54 

Summary of Findings 

Dates of 
Service Disputed Services Amount in 

Dispute 

Additional 
Payment 
Ordered 

7/21/2014 Air ambulance services $28,323.31 $0.00
Total $0.00

Requestor's Position 

Air Evac EMS, Inc. (Air Evac) states: “According to 49 United States Code Title 49, 41713, the 
Airline Deregulation Act (ADA), of 1978 states that individual states cannot regulate the prices, 
routes, or services of the air ambulance industry, therefore, it is inappropriate that air ambulance 
services be subject to state workers’ compensation allowance and should be reimbursed at 100% 
of billed charges.” 

Amount in Dispute: $28,323.31 

Respondent's Position 

Texas Mutual Insurance Co (Texas Mutual) states:  “Respondent Texas Mutual Insurance 



Company ('Texas Mutual') files this brief in opposition to AIR EVAC EMS INC’s claim for 
payment in excess of the Division’s medical fee guideline amount for provision of air 
ambulance services to an injured worker.  This dispute raises important policy considerations 
regarding the Division’s authority to apply its own regulations as part of the regulation of 
workers’ compensation insurance of Texas.  As set forth in more detail below, the Division’s 
medical fee guidelines are not preempted by the Federal Aviation Act.  A different federal 
statute, the McCarran Ferguson Act, ensures that aviation legislation does not preempt the 
State of Texas’s insurance regulations.  Thus, the medical fee guidelines apply and require a 
'fair and reasonable' reimbursement.” 

Findings and Decision 

Authority 

This medical fee dispute is decided according to Texas Labor Code § 413.031 and applicable rules 
of the Texas Department of Insurance, Division of Workers’ Compensation (DWC). 

Statutes and Rules 

1. Texas Labor Code § 408.027 sets out provisions regarding the timely submission of claims
for payment by a health care provider and the timeframe and procedures for an insurance
carrier to act on the claim.

2. Texas Labor Code § 413.011 sets out general provisions regarding reimbursement policies
and guidelines.

3. Texas Labor Code § 413.013 sets out the authority for DWC to establish programs for the
systematic monitoring of the necessity of treatments rendered and fees charged and paid
for medical treatments or services.

4. Texas Labor Code § 413.031 sets out provisions regarding medical dispute resolution and
states that the role of DWC is to adjudicate the payment given the relevant statutory
provisions and commissioner rules.

5. Texas Labor Code § 413.0312 sets out provisions for medical fee dispute resolution.

6. 28 Texas Administrative Code § 133.307 sets out the procedures for resolving medical fee
disputes.

7. 28 Texas Administrative Code § 134.1 sets out general provisions regarding medical
reimbursement.

8. 28 Texas Administrative Code § 134.203 sets out the fee guideline for professional medical
services.

https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.031
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.408.htm#408.027
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.011
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.013
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.031
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.0312
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=133&rl=307
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=134&rl=1
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=134&rl=203


Denial Reasons 
The insurance carrier reduced or denied the payment for the disputed services with the following 
claim adjustment codes:  

• CAC-P12 – Workers’ compensation jurisdictional fee schedule adjustment.
• 236 – This billing code is not compatible with another billing code provided on the same

day according to NCCI or Workers’ Compensation State Regulations/Fee Schedule
Requirements.

• CAC-97 – The benefit for this service is included in the payment/allowance for another
service/procedure that has already been adjudicated.

• 436 – Per NCCI edits, the value of this procedure is included in the value of the
comprehensive procedure.

• 635 – Reimbursement is based on fair and reasonable as sited in Section 134.1.
• 636 – This supply or service is included in the allowance made for the ambulance

transportation.
• 790 – This charge was reimbursed in accordance to the Texas medical fee guideline.

Relevant Litigation 

In 2018, a federal district court granted a declaratory judgment and permanent injunction 
preventing DWC from enforcing Texas Labor Code § 413.011 and 28 Texas Administrative Code 
§§ 134.1 and 134.203 against Air Evac, stating these sections were preempted by the ADA. The
United States Court of Appeals for the Fifth Circuit affirmed the federal district court’s judgment.
Air Evac EMS, Inc. v. Sullivan, 8 F.4th 346 (5th Cir. 2021).

Air Evac filed a state court action for mandamus relief in Travis County, Cause No. D-1-GN-23-
007317, asserting that DWC has a duty to adjudicate Air Evac’s medical fee disputes without 
“enforcing” the “specific provisions that would otherwise operate to unlawfully reduce Air Evac’s 
rates.” 

Issues 

Can DWC order additional reimbursement in this medical fee dispute? 

Findings 

1. The Requestor maintains that DWC has a duty to adjudicate and resolve Air Evac’s medical
fee disputes without “enforcing” the “specific provisions that would otherwise operate to
unlawfully reduce Air Evac’s rates.”

2. The ADA and other relevant federal statutes do not require the Respondent to pay any air-
ambulance claims and do not set a rate of payment or require payment at whatever rate
the Requestor chooses to charge them.

3. Texas Labor Code § 408.027 requires a provider who seeks workers’ compensation

https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.011
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=134&rl=1
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=134&rl=203
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.408.htm#408.027


insurance payments to submit its claim for payment “not later than the 95th day” after the 
date of service, and further requires insurance carriers to “pay, reduce, deny, or determine 
to audit the health care provider’s claim not later than the 45th day” after receiving the 
claim. Texas Labor Code § 408.027(a)-(b). 

4. Both the Requestor and the Respondent have performed these duties. Per state law,
health care providers determine the initial bills for medical services by billing insurance
carriers their usual and customary charges. This first step is the same where a maximum
allowable reimbursement (MAR) has been established for a particular medical procedure
and where no MAR exists.

5. In both situations, insurance carriers review the medical bills submitted and pay or deny
them in accordance with DWC’s rules—the MARs in the Medical Fee Guideline or the
procedures delineated in the Dispute and Audit Rules.

6. There is no MAR applicable to air ambulance services.

7. Insurance carriers do not make the final determination of the fees for disputed medical
bills. If an insurance carrier and a health care provider disagree on the reimbursement
amount, DWC enforces applicable state laws and regulations to make the decision on the
proper payment, subject to review. See Texas Labor Code §§ 413.013(2-4) and 413.031(a)
and 28 Texas Administrative Code § 133.307(a). Any party not satisfied with the outcome
may continue the review process through a benefit review conference, an appeal though
the State Office of Administrative Hearings, and then the courts. Texas Labor Code §§
413.031(b), (k), and (k-1); 413.0312; and 28 Texas Administrative Code § 133.307(g).

8. The Texas workers’ compensation system operates through insurance carriers, and the
Workers’ Compensation Act (Act) is the foundation of every workers’ compensation
insurance policy issued in Texas. The Act prescribes payment terms under workers’
compensation policies. The reimbursement amount, and the formula for determining that
amount, is part of every policy. It is the payment responsibility assumed by an insurance
carrier in the insurance contract.

9. In this instance, given the absence of an applicable MAR, the Respondent insurance carrier
executed its direct contractually assumed payment responsibility through prompt delivery
of what it determined to be a fair and reasonable reimbursement amount.

10. DWC cannot adjudicate, up or down, the Respondent’s initial payment amount without
applying the laws enjoined by the Sullivan injunction.

11. Barred from application of Texas Labor Code § 413.011 and 28 Texas Administrative Code
§§ 134.1 and 134.203, in its decision of this request for additional payment, DWC
concludes that the request for additional reimbursement is not supported.

Conclusion 

https://statutes.capitol.texas.gov/Docs/LA/htm/LA.408.htm#408.027
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.013
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.031
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=133&rl=307
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.031
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.0312
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=133&rl=307
https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.011
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=134&rl=1
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=134&rl=203


In resolving disputes on the amount of payment due for healthcare, the role of DWC is to 
adjudicate the payment, given the relevant statutory provisions and rules. DWC would like to 
emphasize that the findings and decision in this dispute are based on the evidence presented by 
the Requestor and Respondent. Even though all the evidence was not discussed, it was 
considered. 

DWC is barred from applying Texas Labor Code § 413.011 and 28 Texas Administrative Code §§ 
134.1 and 134.203 in its decision of this request for additional payment. Therefore, DWC 
concludes that it may not apply applicable rules to modify the initial payment made by the 
Respondent. As a result, the additional amount ordered is $0.00. 

Order 

Based on the documentation the parties submitted and in accordance with applicable law, DWC 
has determined that it cannot order payment of additional reimbursement for the services 
involved in this dispute.  

Authorized Signature 

Signature 
 
Medical Fee Dispute Resolution Officer 

August 27, 2024 
Date 

Your Right to Appeal 

Either party to this medical fee dispute has a right to seek review of this decision under 28 TAC 
§ 133.307, which applies to disputes filed on or after June 1, 2012.

A party seeking review must submit DWC Form-045M, Request to Schedule, Reschedule, or Cancel 
a Benefit Review Conference to Appeal a Medical Fee Dispute Decision (BRC-MFD) and follow the 
instructions on the form. You can find the form at www.tdi.texas.gov/forms/form20numeric.html. DWC 
must receive the request within 20 days of when you receive this decision. You may fax, mail, or 
personally deliver your request to DWC using the contact information on the form or the field 
office handling the claim. If you have questions about DWC Form-045M, please call 
CompConnection at 1-800-252-7031, option three, or email CompConnection@tdi.texas.gov. 

The party seeking review of the MFDR decision must deliver a copy of the request to all other 
parties involved in the dispute at the same time the request is filed with DWC. Please include a 
copy of the Medical Fee Dispute Resolution Findings and Decision with any other required 
information listed in 28 TAC § 141.1(d). 

Si prefiere hablar con una persona en español acerca de ésta correspondencia, favor de llamar a 
1-800-252-7031, opción tres o correo electronico CompConnection@tdi.texas.gov.

https://statutes.capitol.texas.gov/Docs/LA/htm/LA.413.htm#413.011
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=134&rl=1
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=134&rl=203
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=133&rl=307
https://www.tdi.texas.gov/forms/form20numeric.html
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rloc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=28&pt=2&ch=141&rl=1
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