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STATE OF TEXAS § IN THE DISTRICT COURT OF 

Plaintiff, §  

 §  

V. §  

 §  

Guardian Fidelity Title Company, Ltd., 

Guardian Fidelity Title CLR, LLP, § 

Guardian Fidelity Title NWR, LLP, § 

Guardian Fidelity Title KTB, Ltd., § 

Guardian Fidelity Title SB Ltd., and § 

Guardian Fidelity Title DFT, Ltd. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

 

TRAVIS COUNTY, TEXAS 

Defendants. § 419th JUDICIAL DISTRICT  

 

 

FINAL ACCOUNTING AND APPLICATION TO 

TERMINATE RECEIVERSHIP PROCEEDING AND 

DISCHARGE RECEIVER AND SPECIAL DEPUTY RECEIVER 

 

TO THE HONORABLE JUDGE OF SAID COURT: 

CANTILO & BENNETT, L.L.P., solely in its capacity as the Special Deputy Receiver 

(“SDR”) of Guardian Fidelity Title Company, Ltd., et al.1 (“Guardian”), files this Final 

Accounting and Application to Terminate Receivership Proceeding and Discharge Receiver and 

Special Deputy Receiver (the “Application”). 

I.  INTRODUCTION 

1.1 The SDR has completed the distribution of Guardian’s escrow funds and hereby 

submits its final accounting.  The SDR requests that the Court terminate the Guardian 

receivership proceeding, and discharge Eleanor Kitzman, the Commissioner of Insurance of the 

State of Texas (“Commissioner”), as Receiver of Guardian, and CANTILO & BENNETT, L.L.P., as 

the SDR of Guardian. 

                                                 
1
  “Guardian” shall refer to Guardian Fidelity Title Company, Ltd., Guardian Fidelity Title CLR, LLP, Guardian 

Fidelity Title NWR, LLP, Guardian Fidelity Title KTB, Ltd., Guardian Fidelity Title SB Ltd., and Guardian Fidelity 

Title DFT, Ltd., each and collectively in liquidation. 

Filed
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District Clerk
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II.  AUTHORITY 

2.1 The SDR files this Application pursuant to TEX. INS. CODE § 443.352, which 

provides for the termination of the receivership proceeding.  The SDR is authorized to file this 

Application under TEX. INS. CODE § 443.154 (a).  Unless otherwise indicated, all statutory 

references herein are to the Texas Insurance Code. 

2.2 The subject matter of the Application has been referred to the Special Master 

appointed in this proceeding in accordance with Paragraph III of the Order of Reference to 

Master appointing Tom Collins as Special Master in this proceeding entered on August 22, 2008. 

III.  DISTRIBUTION OF ESCROW FUNDS 

3.1 On October 31, 2011, this Court issued an Order Approving Special Deputy 

Receiver’s Final Report and Application to Make Final Distribution in this receivership 

proceeding (the “Distribution Order”).  The Distribution Order required the SDR to transfer the 

Unclaimed Escrow Funds to the Commissioner pursuant to § 443.304, and file a final accounting 

thereof.  The SDR transferred the Unclaimed Escrow Funds in the amount of $135,587.39 in 

accordance with the Distribution Order.   

3.2 The July 6, 2009 order granting the SDR's Application to Provide Notice of 

Liquidation, Set Claims Filing Deadline, Resolve Escrow Accounts and Establish a Claims 

Processing held that any escrow funds for which an approved POC was not filed are treated as 

unclaimed funds under § 443.304.  Section 443.304 provides that if an owner of such funds 

presents proof of ownership to the Commissioner within two years of the termination of the 

receivership proceeding, the funds will be remitted to the owner.  The SDR has been advised of 

claims to the Unclaimed Escrow Funds identified in Exhibit “1” attached hereto, which is 

incorporated by reference.  These claims will be handled pursuant to § 443.304 (a). 
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IV.  RECORDS 

4.1 The Distribution Order authorized the SDR to dispose of certain records; convey 

title of certain records to the appropriate underwriters, subject to applicable legal requirements to 

retain such records; and transfer the remaining records to the Commissioner.  The Distribution 

Order also authorized the SDR to pay in advance for the storage of the “Old Guard” records in its 

possession through November 1, 2012, and for their destruction after such date. 

4.2 The SDR has handled the records in accordance with the Distribution Order, and 

shall transfer the remaining records to the Commissioner.  The Commissioner is authorized to 

retain or dispose of such records as appropriate. 

V.  FEDERAL INCOME TAX RETURNS 

5.1 The SDR has filed all income tax returns with the Internal Revenue Service 

including the tax returns for 2010 and 2011.  No taxes are owed to the Internal Revenue Service. 

VI.  FINAL FINANCIAL STATEMENTS 

6.1 As all financial activities were completed by December 31, 2011, the final 

financial reports reflect the period ending on that date.  Pursuant to § 443.016, the SDR submits 

the following statements, which are incorporated by reference.   

a) Statement of Net Assets (Exhibit 2-A); 

b) Statement of Net Liabilities (Exhibit 2-B); and 

c) Sources and uses of cash (Exhibit 3). 

6.2 The Distribution Order approved a reserve of $146,598.00 for the payment of 

estimated expenses through the termination of this proceeding.  The actual expenses of the SDR 

and the Receiver through December 31, 2011 were $148,145.00.  Attached as Exhibit 4, and 

incorporated by reference, is the final statement of expenses submitted pursuant to § 443.015. 
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VII.  ASSIGNMENT 

7.1 The Distribution Order authorized the SDR to assign to the Commissioner any 

remaining unknown or non-cash assets of the Guardian entities.  Attached as Exhibit 5 is the 

executed Assignment transferring ownership of the remaining assets of the Guardian entities to 

the Commissioner. 

VIII.  DISSOLUTION OF GUARDIAN CHARTERS 

8.1 The Distribution Order provided that the corporate charters for all of the Guardian 

entities (collectively, the “Guardian Charters”) will be dissolved by operation of law upon the 

termination of the delinquency proceeding.  The SDR requests the Court to order that the 

Guardian Charters are dissolved and deemed cancelled as a matter of law without further action 

on its part pursuant to § 443.153 (e). 

IX.  AUTOMATIC STAY 

9.1 In accordance with § 443.008 (f), the stay of actions against Guardian provided 

under § 443.008 (c) continues until the termination of this proceeding.  Upon the entry of a final 

order terminating this proceeding, the stay will expire by operation of law.   

X.  TERMINATION AND DISCHARGE  

10.1 The SDR moves the Court to terminate this delinquency proceeding, and 

discharge the Commissioner as Receiver of Guardian, and CANTILO & BENNETT, L.L.P. as the 

SDR of Guardian, pursuant to § 443.352.   

10.2 Section 443.014 provides immunity to current and former Receivers, SDRs and 

their assistants and contractors.  As immunity continues to apply to such persons after they have 

been discharged, the termination of this proceeding will not affect the immunity available to the 

Receiver and SDR, their assistants and contractors, and their predecessors. 
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XI.  OFFER OF PROOF AND VERIFICATION 

11.1 This Application has been verified as required by the Texas Rules of Civil 

Procedure by the affidavit and certification pursuant to section 443.017(b) by Michael P. Marcin, 

Partner in CANTILO & BENNETT, L.L.P., solely in its capacity as the Special Deputy Receiver. 

XII.  NOTICE 

12.1 This Application has been served on the service list for this proceeding in 

accordance with TEX. INS. CODE § 443.007(d) in the manner shown on the Certificate of Service, 

and has been posted on the SDR’s website at www.guardianfidelitysdr.com.   

12.2 Pursuant to the Order Granting SDR’s Application to Use Electronic Service of 

Pleadings and Notices entered on November 24, 2008, all pleadings filed in response to this 

Application or in regards to this proceeding shall be served by email on the undersigned counsel 

and all parties shown in the attached Certificate of Service.  

PRAYER 

 

WHEREFORE, PREMISES CONSIDERED, the SDR respectfully prays that this Court 

grant this Application and enter an order: 

1. Accepting the SDR’s final financial statements; 

2. Approving in all respects this Final Accounting and Application to Terminate 

Receivership Proceeding and Discharge Receiver and Special Deputy Receiver; 

3. Discharging the Commissioner as Receiver of Guardian, and CANTILO & BENNETT, 

L.L.P., as the SDR of Guardian;  

4. Dissolving the Guardian Charters and deeming them cancelled as a matter of law without 

further action pursuant to section 443.153 (e). 

5. Terminating this delinquency proceeding; and 

http://www.guardianfidelitysdr.com/
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6. Granting the Receiver and the Special Deputy Receiver such other and further relief to 

which they may be justly entitled. 

RESPECTFULLY SUBMITTED, 
 
 
By: Christopher Fuller 

 Christopher Fuller 
Texas Bar No. 07515500 
4612 Ridge Oak Drive 
Austin, Texas  78731 
Tel. (512) 470-9544 
Fax. (512) 374-0957 
cfuller@fullerlaw.org 

Counsel for CANTILO & BENNETT, L.L.P., Solely in 
its Capacity as the Special Deputy Receiver of 
Guardian Fidelity Title Company, Ltd., et al. 

mailto:cfuller@fullerlaw.org
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CERTIFICATE OF SERVICE 

 
 I certify that on May 25, 2012, a true and correct copy of this Application was served 
pursuant to the provisions of the Order of Reference, the Order Granting SDR’s Application to 
Use Electronic Service of Pleadings and Notices, the Texas Rules of Civil Procedure and TEX. 
INS. CODE §443.007(d) on the following by electronic mail, except as specifically noted. 
 

Christopher Fuller 
Christopher Fuller 

 
Tom Collins, Special Master 
c/o Ms. Jean Sustaita 
MC 305-1D 
P.O. Box 149104 
Austin, TX 78714-9104 
jean.sustaita@tdi.state.tx.us 
 
Jemmie Russell, Receivership Analyst 
Texas Department of Insurance 
MC 305-1D 
P.O. Box 149104 
Austin, TX 78714-9104 
jemmie.russell@tdi.state.tx.us 
 
John Walker, Receivership Analyst 
Texas Department of Insurance 
MC 305-1D 
P.O. Box 149104 
Austin, TX 78714-9104 
john.walker@tdi.state.tx.us 
 
James Kennedy 
Counsel to the Receiver 
Texas Department of Insurance 
MC 110-1A 
PO Box 149104 
Austin, TX 78714-9104 
james.kennedy@tdi.state.tx.us 
 
Beverly Rosendahl 
Enforcement Division 
Texas Department of Insurance 
MC 110-1A  
PO Box 149104 
Austin, TX 78714-9104 
beverly.rosendahl@tdi.state.tx.us 
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Joshua Godbey 
Assistant Attorney General 
Financial and Tax Litigation Division 
P.O. Box 12548 
Austin, Texas  78711-2548 
joshua.godbey@oag.state.tx.us 
 
Michael P. Marcin, Esq. 
CANTILO & BENNETT, L.L.P. 
Special Deputy Receiver 
11401 Century Oaks Terrace, Suite 300 
Austin, Texas  78758 
mpmarcin@cb-firm.com 
 
Burnie Burner, Esq. 
Attorney for Texas Title Insurance Guaranty Association 
Mitchell, Williams, Selig, Gates & Woodyard, PLLC  
P.O. Box 2212 
106 East Sixth Street, Suite 300 
Austin, Texas  78768-2212 
bmccandless@mwsgw.com 
 
Bruce McCandless, III, Esq. 
Attorney for Texas Title Insurance Guaranty Association 
Mitchell, Williams, Selig, Gates & Woodyard, PLLC  
P.O. Box 2212 
106 East Sixth Street, Suite 300 
Austin, Texas  78768-2212 
bmccandless@mwsgw.com 
 
Texas Workforce Commission 
Regulatory Enforcement Division 
101 East 15th Street 
Austin, Texas  78778-0001 
 
Robert Denman Wilburn 
6715 Tournament Drive 
Houston TX 77068 
Via Regular and Certified Mail 
 
Jonathan Douglass McDonald 
1415 Basilan Lane 
Houston TX 77058 
Individually and as Registered Agent for 
Guardian Fidelity Title CLR, LLC., 
Guardian Fidelity Title Company NWR, LLP, 
Guardian Fidelity Title Co., Ltd., and 
Guardian Fidelity Title, LLC 
Via Regular and Certified Mail 

mailto:joshua.godbey@oag.state.tx.us
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Heidy Casares Sohrt 
2883 Point Drive 
Dickinson TX 77539  
Via Regular and Certified Mail 
 
Guardian Fidelity Title Co., Ltd. 
1120 NASA Road One, Suite 505 
Houston TX 77058 
Via Regular and Certified Mail 
 
Suzan Melissa Sutkowski 
7325 Loblolly Lane 
Plantersville TX 77363 
Via Regular and Certified Mail 
 
Michael J. Smith, Esq. 
Chernosky, Smith, Ressling & Smith, PLLC 
4646 Wild Indigo, Suite 110 
Houston, Texas  77027 
(713) 800-8608 
(713) 800-8609 Fax 
msmith@csrslaw.com 
 
Robert A. Kouts, Esq. 
Attorney for Southern Title Insurance Co. 
Scheinthal & Kouts, LLP 
4635 Southwest Freeway, Suite 720 
Houston, Texas  77027 
(713) 871-8040 
(713) 871-8642 Fax 
rkouts@sk-llp.com 
 
Bradford W. Irelan, Esq. 
Attorney for Southern Title Insurance Co. 
Irelan & Hargis, P.L.L.C. 
440 Louisiana Street, Suite 1800 
Houston, Texas  77002 
(713) 222-7666 
(713) 222-7669 Fax 
irelan@irelanhargis.com  
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Brian D. Womac, Esq. 
Attorney for Keppel Houston Group, LLC 
Womac & Associates 
Two Memorial City Plaza 
820 Gessner, Suite 1540 
Houston, Texas  77024 
(713) 751-9200 
(713) 751-0808 Fax 
 
William T. Green 
11 Greenway Plaza, Suite 2820 
Houston, Texas  77046 
(713) 961-0883 Fax 
uncbill@msn.com 
 
Mark D. Humphrey, Houston Area President 
Prosperity Bank 
100 Medical Center Boulevard 
Webster, Texas  77598 
(281) 338-1885 Fax 
 
Ron Opper, Esq. 
Opper & Gambrell, PLLC 
8582 Katy Freeway, Suite 200 
Houston, Texas  77024 
(713) 468-6111 
(713) 468-6101 Fax 
 
Gerald S. Siegmyer, Esq. 
Siegmyer, Oshman & Bissinger, LLP 
2777 Allen Parkway, Tenth Floor 
Houston, Texas  77019 
(713) 524-4102 Fax 
gsiegmyer@bizlawhouston.com 
 
William H. Rearick 
Vice President/Lending Officer 
Moody National Bank of Friendswood 
408 West Parkwood 
Friendswood, Texas  77546 
(281) 992-7776 x 6690 
wrearick@moodybank.com 
 

mailto:gsiegmyer@bizlawhouston.com
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David M. Scott, Esq. 
Zimmerman, Axelrad, Meyer, Stern & Wise, PC 
3040 Post Oak Boulevard, Suite 1300 
Houston, Texas  77056-6560 
(713) 552-1234 
(713) 963-0859 Fax 
dscott@zimmerlaw.com 
 
Ryan Colburn, President 
Regions Bank Houston 
5005 Woodway, Suite 350 
Houston, Texas  77056 
ryan.colburn@regions.com 
 
Kenneth Green, Esq. 
Snow Fogel Spence, LLP 
2929 Allen Parkway, Suite 4100 
Houston, Texas  77019 
(713) 335-4830 
(713) 335-4930 Fax 
kennethgreen@snowfogel.com 
 
Peter A. Nolan, Esq. 
Winstead PC 
401 Congress Avenue, Suite 2100 
Austin, Texas  78701 
(512) 370-2800 
(512) 370-2850 Fax 
pnolan@winstead.com 
 
Diana Sanchez  
10802 Walston Ridge Court 
Spring, Texas  77379 
dmsanchez9971@att.net  
 
Gary Zausmer, Esq. 
Winstead PC 
401 Congress Avenue, Suite 2100 
Austin, Texas  78701 
(512) 370-2800 
(512) 370-2850 Fax 
gzausmer@winstead.com 
 
Ms. Sharon Williams 
United States Department of Justice 
P.O. Box 875, Ben Franklin Station 
Washington, DC 20044-0875 
sharon.williams@usdoj.gov 
 

mailto:sharon.williams@usdoj.gov
mailto:kennethgreen@snowfogel.com
mailto:dscott@zimmerlaw.com
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Assistant United States Attorney   
Western District of Texas 
601 N. W. Loop 410, Suite 600 
San Antonio, TX Texas  78216 
 
Internal Revenue Service 
Special Procedures Branch 
P.O. Box 250 
300 East 8th Street, Suite 352 
Mail Stop 5022AUS 
Austin, Texas  78701 
 
Chief of Special Procedures Staff 
U.S. Internal Revenue Service 
1111 Constitution Avenue, N.W. 
Washington, D.C.  20224 



Final Accounting and Application to Terminate Proceeding and Discharge Receiver and Special Deputy Receiver Page 13 

NO. D-1-GV-08-001478 

 

THE STATE OF TEXAS,  § IN THE DISTRICT COURT OF 

  Plaintiff, § 

   § 

v.   § 

  § 

Guardian Fidelity Title Company, Ltd., § TRAVIS COUNTY, TEXAS 

Guardian Fidelity Title CLR, LLP, § 
Guardian Fidelity Title NWR, LLP, § 

Guardian Fidelity Title KTB, Ltd., § 

Guardian Fidelity Title SB Ltd., and § 

Guardian Fidelity Title DFT, Ltd. § 

  Defendants. §  419th JUDICIAL DISTRICT 

APPLICANT'S NOTICE OF SUBMISSION 

 Pursuant to the terms of the Order of Reference to Master entered by the District Court in 
this cause, the SDR’s Final Accounting and Application to Terminate Guardian Fidelity Title 
Company, Ltd., et al Proceeding and Discharge Receiver and Special Deputy Receiver (the 
“Application”) is hereby set for written submission before the Special Master, Tom Collins, on 
June 18, 2012. 
 
 The Special Master has asked that the following rules be provided you: 

 1. Any objection must be filed with the Travis County District Clerk at least three 
(3) calendar days before the submission date. 

 2. A copy of any objection shall be served by email by such date on: 

(a) The Special Master’s Docket Clerk, Ms. Jean Sustaita, at 
Jean.Sustaita@tdi.state.tx.us. 

(b) All interested parties by email, including the undersigned counsel, 
Christopher Fuller at cfuller@fullerlaw.org and those listed on the 
Applicant's Certificate of Service. 

 3. The written objection must specifically list all reasons for objection with 
supporting references to and discussion of statutory and case authorities.  Reasons 
not stated in writing will not be considered orally. 

 4. If a matter is set for submission, an objecting party shall expeditiously coordinate 
with Applicant’s counsel and the master’s docket clerk [(512) 463-6450] to obtain 
an oral hearing, unless the master determines that an oral hearing is not necessary.  
The objecting party shall serve a Notice of Oral Hearing on applicant’s counsel 
and all interested parties, including those listed on the Applicant’s Certificate of 
Service. 

file:///C:/Users/jkennedy/AppData/Local/Local%20Settings/Documents%20and%20Settings/vcclende.CBFIRM/Local%20Settings/Local%20Settings/jkennedy/Local%20Settings/Local%20Settings/twilhelm/Local%20Settings/Local%20Settings/Temporary%20Internet%20Files/Content.IE5/Local%20Settings/Temporary%20Internet%20Files/Content.IE5/EMBIJM4R/cfuller@fullerlaw.org
file:///C:/Users/jkennedy/AppData/Local/Local%20Settings/Documents%20and%20Settings/vcclende.CBFIRM/Local%20Settings/Local%20Settings/jkennedy/Local%20Settings/Local%20Settings/twilhelm/Local%20Settings/Local%20Settings/Temporary%20Internet%20Files/Content.IE5/Local%20Settings/Temporary%20Internet%20Files/Content.IE5/EMBIJM4R/Jean.Sustaita@tdi.state.tx.us
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 5. Failure to file timely a written objection before the Special Master constitutes a 
waiver of the right to object to the Special Master’s recommendation to the 
District Court. 

 6. Any Acknowledgment of Notice and Waiver to be filed by the Guaranty 
Association or other interested party should be filed at least three (3) calendar 
days before the submission or hearing date. 

 
 
 

        /s/ Christopher Fuller 
 Christopher Fuller 































R-540 Guardian Fidelity Title Company, Ltd., et al., in Receivership 
Final Statement of Expenses 

 
EXHIBIT 4 
 
EXPENSES 
 
SDR Fees 
Administration, Accounting, & Claims    59,595.00 
Expenses and Record Shipping        524.37 
Total SDR Fees      60,119.37 
 
Subcontractor Fees & Expenses 
Legal        21,324.08 
Records Storage        8162.60 
Records Disposal           823.00 
Tax Returns      32,998.14 
 
Total Subcontractor Fees & Expenses   60,213.82 
 
TDI Fees 
TSL Records Storage        1,572.00 
Liquidation Oversight      24,692.63 
 
Total TDI Fees       26,264.63 
 
Grand Total of All Expenses               148,145 
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STATE OF TEXAS § IN THE DISTRICT COURT OF 

Plaintiff, §  

 §  

V. §  

 §  

Guardian Fidelity Title Company, Ltd., 

Guardian Fidelity Title CLR, LLP, § 

Guardian Fidelity Title NWR, LLP, § 

Guardian Fidelity Title KTB, Ltd., § 

Guardian Fidelity Title SB Ltd., and § 

Guardian Fidelity Title DFT, Ltd. 

§ 

§ 

§ 

§ 

§ 

§ 

TRAVIS COUNTY, TEXAS 

Defendants. § 419th JUDICIAL DISTRICT  

 
ORDER APPROVING FINAL ACCOUNTING AND 

APPLICATION TO TERMINATE RECEIVERSHIP PROCEEDING 

AND DISCHARGE RECEIVER AND SPECIAL DEPUTY RECEIVER 

 

On the undersigned day, the Court considered the Final Accounting and Application to 

Terminate Receivership Proceeding and Discharge Receiver and Special Deputy Receiver (the 

“Application”) filed by Cantilo & Bennett, L.L.P., solely in its capacity as the Special Deputy 

Receiver (“SDR”) of Guardian Fidelity Title Company, Ltd.; Guardian Fidelity Title CLR, LLP; 

Guardian Fidelity Title NWR, LLP; Guardian Fidelity Title KTB, Ltd.; Guardian Fidelity Title SB 

Ltd.; and Guardian Fidelity Title DFT, Ltd. (each and collectively, “Guardian”).  After considering 

the Application, the evidence submitted, and the recommendation of the Master appointed in this 

proceeding (the “Master”), the Court finds as follows: 

1. The Court has jurisdiction over the Application and the parties in interest; 

2. The Order of Reference to Master provides that the Application is referred to the Master, 

and the Application was submitted to the Master in accordance with such Order; 

3. Notice of the Application was provided in accordance with TEX. INS. CODE § 443.007 (d) 

and the Order of Reference to Master, and no objections to the Application were filed; 

4. The Master has issued a recommendation that the Application should be granted pursuant to 

Rule 171 of the Texas Rules of Civil Procedure; and 

5. The Application should be GRANTED in all respects. 
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 IT IS THEREFORE ORDERED ADJUDGED AND DECREED as follows: 

1. The Application is GRANTED in all respects. 

2. The SDR's Final Accounting is accepted in all respects. 

3. The Commissioner of Insurance is discharged as Receiver of Guardian. 

4. Cantilo & Bennett, L.L.P. is discharged as Special Deputy Receiver of Guardian. 

5. The Receiver and the SDR are released from any further obligations in this proceeding, 

provided that they authorized to take any actions and execute any documents as may be 

necessary to effectuate this Order. 

6. The Guardian receivership proceeding is terminated. 

7. The Guardian charters are dissolved and deemed cancelled as a matter of law without further 

action pursuant to TEX. INS. CODE § 443.153 (e). 

8. Pursuant to TEX. INS. CODE § 443.008 (f), the stay of actions against Guardian expires by 

operation of law upon the entry of this order. 

9. The termination of this proceeding does not terminate the immunities available to the 

Receiver, the SDR, and their assistants and contractors under TEX. INS. CODE § 443.014 (b). 

10. This Order constitutes a final judgment fully resolving all issues relating to the 

Application, provided that this Court shall retain exclusive jurisdiction to enforce the 

provisions of this Order and the rights and duties of the parties hereunder, or issue further 

orders pursuant to TEX. INS. CODE Chapter 443. 

 
 
Signed the ______ day of ____________________, 2012. 
 
 
 
 _____________________________________ 
 PRESIDING JUDGE 
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