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Legal Authority for Changes to Findings of Fact and Conclusions of Law 

The legal authority for the changes to the proposal for decision made in this order is
TEX. GOV’T CODE § 2001.058(e)(1), which provides that "A state agency may change a 
finding of fact or conclusion of law made by the administrative law judge, or may vacate 
or modify an order issued by the administrative judge, only if the agency determines… 
that the administrative law judge did not properly apply or interpret applicable law, 
agency rules, written policies [of the agency], or prior administrative decisions…." 

Analysis 

Texas Insurance Code § 4005.101(b)(8) 

TEX. INS. CODE § 4005.101 provides grounds on which TDI may deny a license to a license 
applicant. Under paragraph (b)(5), TDI may deny a license if it determines the applicant 
"has engaged in fraudulent or dishonest acts or practices[.]" And under paragraph 
(b)(8), TDI may deny a license if it determines the applicant "has been convicted of a 
felony[.]" TDI sought to deny Mr. Forcade’s license application under both paragraphs 
(b)(5) and (b)(8).  

The ALJ concluded that TDI staff met its burden to show that Mr. Forcade did engage 
in dishonest acts or practices, as contemplated in TEX. INS. CODE § 4005.101(b)(5), but 
that staff failed to show that he was convicted of a felony. Thus, the ALJ concluded that
TEX. INS. CODE § 4005.101(b)(8) was not a proper basis to deny Mr. Forcade's license 
application. 

The circumstances of Mr. Forcade's criminal conduct are described in detail in the 
proposal for decision, and they will not be repeated in full here. But on March 27, 2019, 
Mr. Forcade pleaded guilty to facilitation to commit burglary in Arizona. This offense 
was classified as a class 6 felony under Arizona law, and it carried a presumptive 
sentence of one year in prison. ARIZ. REV. STAT. § 13-702(D).1 However, pursuant to 
Arizona law, the trial court sentenced Mr. Forcade to probation and left the offense 
undesignated, subject to later designation as a misdemeanor upon the successful 
completion of probation. See id. § 13-604 (court "may place the defendant on probation 

1This offense would also qualify as a felony under Texas law. See Tex. Pen. Code § 1.07(a)(23) ("'Felony' 
means an offense so designated by law or punishable by death or confinement in a penitentiary.").  
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. . . and refrain from designating the offense as a felony or misdemeanor until the 
probation is terminated.").  

The ALJ concluded, based entirely on Mr. Forcade's testimony2, that he successfully 
completed probation and his offense is now designated as a misdemeanor.3 Because 
Mr. Forcade’s offense was initially undesignated and ultimately designated as a 
misdemeanor, the ALJ concluded that Mr. Forcade had not been convicted of a felony 
for purposes of TEX. INS. CODE § 4005.101(b)(8). But Arizona law provides that an 
undesignated offense "shall be treated as a felony for all purposes until such time as 
the court may actually enter an order designating the offense a misdemeanor." Id. 
Based on that Arizona law, the department was correct to invoke TEX. INS. CODE 

2 TDI staff takes issue with the fact that the ALJ relied entirely on Mr. Forcade's testimony that he had 
successfully completed his probation and the sentencing court had designated the offense as a 
misdemeanor. Mr. Forcade did not enter into the record any documentation to support his testimony, 
though the hearing transcript shows that he did offer to provide TDI staff with supporting documentation 
from the Arizona court. See Transcript of Hearing Proceedings, 38-39 (July 28, 2020). Nevertheless, the 
ALJ concluded that Mr. Forcade's testimony was evidence in and of itself and that he had testified 
truthfully. See Ex parte Jackson, 470 S.W.2d 679, 682 (Tex. Crim. App. 1971) ("'Testimony' is evidence 
given by a competent witness under oath or affirmation as distinguished from evidence derived from 
writing and other sources."). 
 
A presiding ALJ is generally in a better position than the Commissioner to judge a witness's credibility. 
That is certainly true when the hearing is conducted in person or even by video. See Yarborough v. State, 
No. 14-00-00929-CR, 2001 WL 1386441 at 4 (Tex. App.—Houston [14th Dist.] 2001, pet. ref'd) (not 
designated for publication) ("The trier of fact has the opportunity to observe the demeanor of the 
witnesses on the stand and is able to better judge their credibility."); see also Manzi v. State, 88 S.W.3d 
240, 248 (Tex. Crim. App. 2002) (Womack, J., concurring) ("variations in demeanor and tone of voice . . . 
bear so heavily on the listener's understanding of and belief in what is said").  
 
In this case, however, the hearing was conducted over the phone, so the ALJ never had the opportunity 
to observe Mr. Forcade's demeanor. Based on that, it is reasonable to question whether the ALJ's 
determination regarding Mr. Forcade's credibility should be entitled to the same level of deference as it 
would had the hearing been conducted in person or over video. See In re Navajo Nation, 587 S.W.3d 
883, 890 (Tex. App.—Amarillo 2019, no pet.) ("[H]aving material witnesses appear telephonically would 
make credibility and reliability determinations difficult, or impossible, for the fact finder."). But upon 
further review of the record, the ALJ's credibility determination is left undisturbed.  
   
3 The record does not indicate when that designation occurred, but it is clear that the earliest it could 
have happened was after Mr. Forcade successfully completed his one-year probation term.     
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§ 4005.101(b)(8) in seeking to deny Mr. Forcade's application because he was 
considered to be convicted of a felony at the time his application was submitted to TDI.  

In Canava v. Department of Homeland Security, 817 F.3d 1348 (Fed. Cir. 2016), the 
Federal Circuit Court of Appeals considered a question similar to the one presented 
here. Federal law mandates the removal of law enforcement officers who are "convicted 
of a felony." 5 U.S.C. § 7371. The officer in question in Canava had pleaded guilty to an 
offense that was classified under Arizona law as a felony, but like with Mr. Forcade, the 
Arizona court left the offense undesignated. The officer's employing agency moved to 
remove him from his post claiming he had been convicted of a felony. The officer 
contended that since the offense was left undesignated, he was never actually 
convicted of a felony. The Federal Circuit ultimately disagreed with the officer, ruling 
that he was convicted of a felony and subject to removal under federal law because his 
undesignated offense was to be treated as a felony under Arizona law. 

The Federal Circuit's analysis in Canava is sound, and when applied to the case at hand, 
it becomes clear that because Mr. Forcade's undesignated offense was to be treated as 
a felony, he had been convicted of a felony for purposes of TEX. INS. CODE 

§ 4005.101(b)(8) at the time he submitted his license application to TDI. It was not until 
the hearing took place that Mr. Forcade testified that his offense had been designated 
as a misdemeanor. Therefore, TDI was correct in seeking to deny Mr. Forcade's 
application under TEX. INS. CODE § 4005.101(b)(8). The ALJ's proposal for decision is 
changed accordingly, as described below. 

The ALJ's proposed Finding of Fact No. 5 states: 

On March 27, 2019, pursuant to a plea bargain, Mr. Forcade pleaded guilty to 
and was convicted on a charge of "facilitation to commit" burglary and received 
one year of supervised probation. At time of sentencing, the offense was left 
undesignated as either a felony or misdemeanor but was ultimately designated 
a misdemeanor after Mr. Forcade successfully completed his probation.   

Based on the analysis above showing the ALJ misinterpreted or misapplied the law, 
Finding of Fact No. 5 is changed to state: 

On March 27, 2019, pursuant to a plea bargain, Mr. Forcade pleaded guilty to 
and was convicted on a charge of "facilitation to commit" burglary, a class six 
felony, and received one year of supervised probation. At time of sentencing, 
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the offense was left undesignated as either a felony or misdemeanor but was 
ultimately designated a misdemeanor after Mr. Forcade successfully completed 
his probation.   

Based on the analysis above showing the ALJ misinterpreted or misapplied the law, new 
Conclusion of Law No. 6.1 is adopted: 

Mr. Forcade was considered to be convicted of a felony until the Arizona court 
actually entered an order designating his offense a misdemeanor. ARIZ. REV. STAT. 
§ 13-604. 

The ALJ’s proposed Conclusion of Law No. 7 states: 

Staff met its burden to show that Mr. Forcade engaged in "dishonest acts or 
practices" within the meaning of Texas Insurance Code § 4005.101(b)(5). Staff 
did not meet its burden to show that Mr. Forcade was convicted of a felony 
within the meaning of Texas Insurance Code § 4005.101(b)(8). 

Based on the analysis above showing the ALJ misinterpreted or misapplied the law, 
Conclusion of Law No. 7 is changed to state: 

Staff met its burden to show that Mr. Forcade engaged in "dishonest acts or 
practices" within the meaning of Texas Insurance Code § 4005.101(b)(5). Staff 
met its burden to show that Mr. Forcade was convicted of a felony at the time 
his application was submitted to TDI within the meaning of Texas Insurance 
Code § 4005.101(b)(8). 

Texas Occupations Code §§ 53.022 – 53.023 and 28 TAC § 1.502 

TDI may not issue Mr. Forcade a license unless the factors specified in TEX. OCC. CODE §§ 
53.022-53.023 and 28 TAC § 1.502(h) outweigh the serious nature of his offense when 
viewed in light of the occupation being licensed. See 28 TAC § 1.502(f). State law and 
TDI rules require that all applicable factors must be weighed in determining an 
applicant's fitness for licensure. See TEX. OCC. CODE §§ 53.022-53.023(a) (stating that "the 
licensing authority shall consider" enumerated factors) (emphasis added); 28 TAC 
§ 1.502(h)(1)-(2) (stating that "the department shall consider" enumerated factors) 
(emphasis added). Thus, a failure to properly weigh all applicable factors is a 
misapplication of law and agency rules that could warrant changes to the proposal for 
decision under TEX. GOV'T CODE § 2001.058(e)(1). 
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In this case, TDI staff assert that the ALJ failed to weigh several applicable factors. The 
ALJ purported to engage in the required analysis and concluded that the factors 
outweigh the serious nature of Mr. Forcade's offense and that he is fit to perform the 
duties and discharge the responsibilities of a licensed insurance agent. Upon closer 
examination of the proposal for decision, however, it is not clear that the ALJ actually 
weighed all applicable factors in reaching his conclusion.4 In some cases, this would 
necessitate changes to the proposal for decision or a remand to the ALJ for further 
hearing. See TEX. INS. CODE § 40.059(d); 28 TAC § 1.90(g)(6). But in this case TDI has 
reviewed the record and weighed all applicable factors, and still agrees with the ALJ's 
conclusion. Therefore, changes to the proposal for decision or remand for further 
hearing is not warranted.  

While the factors overall weigh in favor of granting Mr. Forcade a license, one specific 
factor that weighs against Mr. Forcade is particularly noteworthy in this case: the 
amount of time that has elapsed since Mr. Forcade's last criminal activity. TEX. OCC. CODE 
§ 53.023(a)(3); 28 TAC § 1.502(h)(2)(C). On or about April 9, 2018, Mr. Forcade 
committed the criminal act for which he was convicted on March 27, 2019. He applied 
for licensure on April 2, 2019, a little less than a year after he committed the criminal 
act and a mere six days after being convicted. The hearing in this case took place 
approximately 16 months after he was convicted and only a few months after he 
presumably completed probation. In light of the short amount of time that elapsed 
since Mr. Forcade's last criminal activity, TDI finds that Mr. Forcade's license should be 
placed on probated suspension for two years.  

 

 

 

 

4 The ALJ notes, correctly, that the application of the factors is not formulaic. However, a nonformulaic 
approach does not mean applicable factors may be disregarded. Based on the evidence cited in the 
proposal for decision, an inference can be made that the ALJ may have considered the applicable factors 
when drafting his proposal for decision. But, in addition to satisfying the requirements of statute and 
rule, an actual discussion of the ALJ's consideration of all applicable factors assists the agency in 
understanding the ALJ's recommended findings and conclusions when making a final determination.  
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Findings of Fact 

1. Findings of Fact Nos. 1 through 4 and 6 through 11 as contained in Exhibit A are 
adopted by the Texas Department of Insurance and incorporated by reference 
into this order. 

2. In place of Finding of Fact No. 5 as proposed in Exhibit A, TDI adopts the 
following finding of fact: 

On March 27, 2019, pursuant to a plea bargain, Mr. Forcade pleaded 
guilty to and was convicted on a charge of "facilitation to commit" 
burglary, a class six felony, and received one year of supervised probation. 
At time of sentencing, the offense was left undesignated as either a felony 
or misdemeanor but was ultimately designated a misdemeanor after Mr. 
Forcade successfully completed his probation. 

 

Conclusions of Law 

1. Conclusions of Law Nos. 1 through 6, 7.1, 8, 8.1, and 10 as contained in Exhibit 
A and revised consistent with Exhibit B are adopted by the Texas Department of 
Insurance and incorporated by reference into this order. 

2. TDI adopts the following as Conclusion of Law No. 6.1: 

Mr. Forcade was considered to be convicted of a felony until the Arizona 
sentencing court actually entered an order designating his offense a 
misdemeanor. ARIZ. REV. STAT. § 13-604. 

3. In place of Conclusion of Law No. 7 as proposed in Exhibit A, TDI adopts the 
following conclusion of law: 

Staff met its burden to show that Mr. Forcade engaged in "dishonest acts 
or practices" within the meaning of Texas Insurance Code 
§ 4005.101(b)(5). Staff met its burden to show that Mr. Forcade was 
convicted of a felony at the time his application was submitted to TDI 
within the meaning of Texas Insurance Code § 4005.101(b)(8). 

4. Conclusion of Law No. 9 is deleted, consistent with Exhibit B. 
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Order 

It is ordered that Cody Trace Forcade's application for a general lines agent license with 
a life, accident, and health qualification is granted. 

It is further ordered that Mr. Forcade's license is suspended for two years. The 
suspension is probated for this amount of time, and during the period of probation, 
Mr. Forcade must comply with the following terms and conditions: 

If, during the probation period imposed by this order, the department issues any 
additional licenses or authorizations to Mr. Forcade, those additional licenses or 
authorizations will be suspended until the probation period imposed by this order has 
ended. The suspension will be probated, and the same terms and conditions stated in 
this order will apply.  

Beginning from the date of this order and continuing through the probation period, 
Mr. Forcade must provide written notice of his criminal record to any appointing 
company, agency, employer, sponsor, or other entity on behalf of which he performs 
the acts of an agent. Mr. Forcade must provide the department with a copy of the 
notification within 30 days of the appointment, employment, or sponsorship by 
emailing it to TDI at EnforcementReports@tdi.texas.gov.  

Beginning from the date of this order and continuing through the probation period, 
Mr. Forcade must file a written report, on or before the 15th day of the month on a 
quarterly basis for the months of April, July, October, and January, with TDI by emailing 
it to EnforcementReports@tdi.texas.gov.  

The reports must include the following information:  

a.  Mr. Forcade's current mailing address and telephone number;  

b.  the name, mailing address, and telephone number of Mr. Forcade's 
employer, and if Mr. Forcade is self-employed, a statement that he is self-
employed and the name, mailing address, and telephone number of his 
business;  

c.  the name and address of any insurer which has appointed Mr. Forcade as 
an agent;  

d.  the name and address of any insurer which has cancelled Mr. Forcade's 
appointment as an agent; and  
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e.  a copy of any and all contracts Mr. Forcade has entered into with an 
insurer, broker, agent, agency, managing general agent, or any other 
person or entity in the business of insurance.  

Mr. Forcade must notify TDI immediately of the following by emailing 
EnforcementReports@tdi.texas.gov:  

a.  any charges or indictments filed against him for a misdemeanor or felony 
during the period he is required to file reports, excluding traffic offenses 
and Class C misdemeanors;  

b.  any state or regulatory actions taken against him including formal and 
informal actions;  

c.  any change in his employment or his residence; and  

d.  any complaint made against Mr. Forcade concerning his performance as 
an agent, as well as a written explanation detailing the steps taken to 
resolve it. 

 
       Commissioner of Insurance 
 
 
       By:  _ ________________ 
       Doug Slape 
       Chief Deputy Commissioner 
       Tex. Gov’t Code § 601.002 
       Commissioner's Order No. 2018-5528 
 
Recommended and reviewed by: 
 
 
__ _____________________ 
James Person, General Counsel 
 
 
__ ______________________ 
Justin Beam, Assistant General Counsel 
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