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CHAPTER 128. BENEFITS--CALCULATION OF AVERAGE WEEKLY WAGE.
28 TAC §§128.3, 128.5, 128.6, AND 128.7.

TEXT.
§128.3. Average Weekly Wage Calculation for Full-Time Employees, and for
Temporary Income Benefits for All Employees.

(a) All income benefits for full-time employees are based on [dpen] an average
weekly wage calculated according to this rule. A full-time employee is one who regularly
works at least 30 hours per week and whose [that] schedule is comparable to other
employees of that company or [and/er] other employees in the same business or vicinity
who are considered full-time.

(b) Temporary income benefits are based on an average weekly wage that [whieh]
is calculated according to this rule for all employees. However, the average weekly wage
for determining temporary income benefits of seasonal employees may be periodically
adjusted as set out in §128.5(c) of this title ([relating-to] Average Weekly Wage Calculation
for Seasonal Employees).

(c) The average weekly wage for impairment income, supplemental income,
lifetime income, and death benefits must [shall] be calculated according to this section
concerning full-time employees, §128.4 of this title ([relating-te] Average Weekly Wage
Calculation for Part-Time Employees), or §128.5 of this title ([relating-to] Average Weekly
Wage Calculation for Seasonal Employees). The average weekly wage for an employee
who is also a minor, an apprentice, a trainee, or a student must [shall] be adjusted for
determining these income benefits (but not temporary income benefits), according to the
procedure described in §128.6 of this title ([relating-te] Average Weekly Wage Adjustment

for Certain Employees Who Are Also Minors, Apprentices, Trainees, or Students).
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(d) If an employee has worked for 13 weeks or more before [prierto] the date of
injury, or if the wage at the time of injury has not been fixed or cannot be determined, the
wages paid to the employee for the 13 weeks immediately preceding the injury are added
together and divided by 13. The quotient is the average weekly wage for that employee.

(e) If an employee has worked for less than 13 weeks before [prierto] the date of
injury, the wages paid to that employee are not considered. Instead, the wages used for
the average weekly wage calculation are those paid by the employer to a similar employee
who performs similar services, but who earned wages for at least 13 weeks. If there is no
similar employee at the employer's business, the calculation is based on wages paid to a
similar employee who performed similar services in the same vicinity, for at least 13 weeks.
When a similar employee is identified, the wages paid to that person for the 13 weeks
immediately preceding the injury are added together, and divided by 13. The quotient is
the average weekly wage for the injured employee.

(f) For purposes of computing average weekly wage under subsection (e) of this
section, the following definitions apply:

(1) a similar employee is a person with training, experience, and skills and
wages that are comparable to the injured employee. Age, gender, and race must [shall]
not be considered;

(2) similar services are tasks performed or services rendered that are
comparable in nature to, and in the same class as, those performed by the injured
employee, and that are comparable in the number of hours normally worked.

(g) If the methods [setforth] in this rule cannot be applied reasonably due to the
irregularity of the employment or, if the employee has lost time from work, without
remuneration, during the [said] 13-week period due to illness, weather, or other cause

beyond the control of the employee, the commissioner [eemmission] may determine the
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employee's average weekly wage by any method that is [it-—<considers] fair, just, and

reasonable to all parties and consistent with the methods established under this section.

§128.5. Average Weekly Wage Calculation for Seasonal Employees.

(a) A seasonal employee is an employee who, as a regular course of the employee’s

conduct, engages in seasonal or cyclical employment [which—ray—or—may—not-be
agriculturalin-nature;] that does not continue throughout the entire year.

(b) The average weekly wage used to determine temporary income benefits for
seasonal employees must [shaHl] be determined according to the procedure described in
§128.3(d) or (e) of this title ([relating-te] Average Weekly Wage Calculation for Full-Time
Employees, and for Temporary Income Benefits for All Employees), subject to the periodic
adjustment described in this rule.

(c) The average weekly wage for computing temporary income benefits may be

increased or decreased as often as necessary to [meore—accuratelyreflect-theseasonal

ature-of the-employment if such-an-adjustment would-more-accurately] reflect the wages

the employee could reasonably have expected to earn during the period that temporary

income benefits are paid. To adjust the average weekly wage: [Evidence-of-earnings-shall

(1) The insurance carrier must notify the employee and the division of its

intent to adjust the average weekly wage for temporary income benefits under subsection

(c). The notice must contain all the information on the division's specimen form, located

on the division's website at www.tdi.texas.gov/wc, including claim information, the notice

of intent to adjust the average weekly wage, and the requester’'s information.
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(2) The employee must provide the insurance carrier documents showing

the employee’s wages in previous years during the corresponding time periods.

(3) If the employee does not provide the requested wage information within

14 days after the employee receives the notice, the insurance carrier may request that the

division issue a subpoena for the requested wage history. If the employee does not

respond to the subpoena for wage information within 14 days of receiving the subpoena,

the insurance carrier may file a request to adjust the average weekly wage under

paragraph (4).

(4) The insurance carrier must file with the division the request to adjust the

average weekly wage and provide a copy to the employee. The request must contain all

the information on the division’'s specimen form, located on the division’s website at

www.tdi.texas.gov/wc, including claim information, the notice of intent to adjust the

average weekly wage, the request to adjust the average weekly wage, and the requester’s

information.

(A) The insurance carrier must submit evidence of earnings at the

time the insurance carrier requests an adjustment. The evidence should include proof of

the employee's earnings in the corresponding time periods of previous years.

(B) The insurance carrier may not make the adjustment until the

division approves the request.

(C) The claimant or insurance carrier may appeal DWC's

determination by requesting a contested case hearing through the dispute resolution

process outlined in Chapters 140 - 144 of this title.

(d) The average weekly wage used to determine impairment income benefits,
lifetime income benefits, supplemental income benefits, or death benefits for a seasonal

employee must [shall] be calculated by:
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(1) adding together the total wages received by the employee in the 12
months preceding the date of injury and dividing the result by 50; or

(2) if it is impractical to compute the average weekly wage as provided by
paragraph (1) of this subsection, another fair, just, and reasonable method as determined

in a contested case hearing [benefitreview—conference] if requested by the person

claiming income benefits or the insurance carrier.

§128.6. Average Weekly Wage Adjustment for Certain Employees Who Are Also
Minors, Apprentices, Trainees, or Students.

(a) To [-erderto] adjust average weekly wage under this rule, for purposes of
computing impairment income, supplemental income, lifetime income, and death
benefits, an injured employee must fit [come-within] one of the following definitions, on
the date of injury:

(1) a minor is an employee less than 18 years of age and not emancipated
by marriage or judicial action, and is also an apprentice, trainee, or student;

(2) an apprentice is an employee learning a skilled trade or art by practical
experience under the direction of a skilled crafts person or artisan;

(3) a trainee is an employee undergoing systematic instruction and practice

in some art, trade, or profession with a view toward [tewards] proficiency in it; and

(4) a student is an employee enrolled in a course of study or instruction in a

high school, college, university, or other institute of higher education or technical training.
(b) The average weekly wage used to determine temporary income benefits for a
minor, apprentice, trainee, or student must [shall] be computed according to §128.3 of
this title ([relating-te] Average Weekly Wage Calculation for Full-Time Employees, and for
Temporary Income Benefits for All Employees), and may not be adjusted. The basic

average weekly wage for other income and death benefits must [shal] be calculated
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depending on [upen] whether the employee worked full-time, part-time, or as a seasonal
employee, and may be adjusted as described in this section.

(c) The average weekly wage of an employee who is less than 18 years of [a] age,
but not a minor as defined in this section, must [shal] not be adjusted.

(d) The average weekly wage used to determine impairment income benefits,
supplemental income benefits, lifetime income benefits, or death benefits for an
employee defined under subsection (a) of this section must [shall] be adjusted on the
basis of this rule if the employee also proves that:

(1) the employee's employment or earnings at the time of the injury were
limited primarily because of apprenticeship, continuing formal training, or education that
can be reasonably calculated to enhance the employee's future wages; and

(2) the employee's wages would reasonably be expected to change during
the period for which the impairment income, supplemental income, lifetime income, and
death benefits are payable not to exceed three years after the date of injury.

(e) An insurance carrier and the person claiming income benefits may agree to
adjust the average weekly wage used to compute impairment income benefits, lifetime
income benefits, supplemental income benefits, or death benefits for an employee who
meets the requirements of subsections (a) and (d) of this section. The adjustment must
[shall] not reflect the level of the expected wages for a period in excess of three years after
the date of injury.

(f) If an insurance carrier and the person claiming income benefits dispute the need
for, or the amount of, an adjustment for expected wage levels, the division will
[commission—shall] schedule a contested case hearing through the dispute resolution
process outlined in Chapters 140 - 144 of this title [benefitreviewconference]. The
division will [eemmission-shal] then consider the evidence submitted by the insurance

carrier and the claimant. Objective, documentary, or expert evidence is favored over
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testimony of interested parties[;] in determining a fair and just expected wage level [an

| level-which is fair- and just.

§128.7. Average Weekly Wage for School District Employees.

(a) This rule applies only to school district employees injured on or after December
1,2001. The calculations in this rule apply to the portion of the employee's average weekly
wage [(AVWAAS] based on [upen] the employee's employment with the school district
where the school district is; the "Claim Employer" as that term is used in §122.5 of this title

([relating—te] Employee's Multiple Employment Wage Statement). The average weekly

wage [AWW] of a school district employee injured before December 1, 2001, is computed
using the law and [eemmission] rules in effect on the date of the injury.
(b) For determining the amount of temporary income benefits of school district

employees under Texas Labor Code Chapter 504, the average weekly wage [AVWAA] is

computed on the basis of wages earned in a week. "Wages earned in a week" are equal
to the amount that would be deducted from an employee's salary if the employee were
absent from work for one week and the employee did not have personal leave available
to compensate the employee for lost wages for that week. For this calculation, "wages"
includes only pecuniary wages.

(c) For determining the amount of temporary income benefits of a school district

employee, the average weekly wage must [AVWAA/shall] be computed as follows.

(1) For a school district employee working under a written contract with the

school district, the average weekly wage must [AWA shall] be computed by dividing the

amount the employee would have been paid had the employee fully completed the terms
of the contract (including any stipend the employee was earning or scheduled to receive

under the contract) by:
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(A) the number of days that the employee was required to work
under that contract and multiplied by five (if the contract has specified the number of
work days); or

(B) the number of months that the contract was to cover and then
dividing the result by 4.34821.

(2) For a school district employee who is employed on a nonwritten [ren-

written] contract basis (i.e., hourly, daily, salaried, or other basis), the average weekly wage

must [AWAM/-shall] be computed by dividing the total gross wages earned in the previous
13-week period immediately preceding the date of injury by 13.

(d) The average weekly wage [AWAN] for computing temporary income benefits

may be increased or decreased to more accurately reflect wages the school district
employee reasonably could expect to earn during the period for which temporary income
benefits are paid.

(1) An insurance carrier [{carrier)] may adjust the average weekly wage

[AWA/] based on evidence of earnings.

(2) A school district employee may request adjustments by submitting
evidence of earnings to the insurance carrier.

(3) For a period a school district employee would not have earned wages,

the average weekly wage [AVWAA] may be adjusted to zero and no minimum benefit

payment may be required.
(e) For determining the amount of impairment income benefits, lifetime income

benefits, supplemental income benefits, or death benefits, the average weekly wage must

[AWAM shall] be computed in accordance with this subsection using only pecuniary wages.
(1) The insurance carrier must [shal] add together the total wages earned
by the school district employee during the 12 months immediately preceding the injury

and dividing the result by 50 weeks.
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(2) If the school district employee provides wage information from other
employers for whom the employee worked in the 12 months immediately preceding the

injury, these wages must [shall] be included in the calculation of the average weekly wage

[AWAN]. Note that for injuries on or after July 1, 2002, the effect of wages from a Non-
Claim Employer (as the term is defined in §122.5 of this title ([relating—te] Employee's

Multiple Employment Wage Statement)) on the employee's average weekly wage [AVWAN/]

is governed by §128.1(h)(2) of this title ([relating—to] Average Weekly Wage: General
Provisions).
(f) In the event the school district employee or insurance [anrd/er] carrier believes

that the average weekly wage [AWMW] computed based on the calculations in this rule

does not reflect the true average weekly wage [AWAN/], the employee and insurance carrier

may enter into a written agreement regarding the average weekly wage [AVWAN] or request
a contested case hearing through the dispute resolution process outlined in Chapters 140

- 144 of this title [benefitreviewconference].




