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Chapter19. Agents’ Licensing 


SUBCHAPTER B.  MEDICARE ADVANTAGE PLANS, MEDICARE ADVANTAGE PRESCRIPTION DRUG PLANS, AND MEDICARE PART D PLANS

28 TAC §§19.101 – 19.103

1.  INTRODUCTION.  The Commissioner of Insurance adopts new §§19.101 - 19.103, concerning the marketing of certain Medicare plans.  These plans include Medicare Advantage Plans, Medicare Advantage Prescription Drug Plans, and Medicare Part D Plans.  The new sections are adopted with non-substantive changes to §19.102 of the proposed text published in the September 12, 2008, issue of the Texas Register (33 TexReg 7693).  Sections 19.101 and 19.103 are adopted without changes.

2.  REASONED JUSTIFICATION.  The new sections are necessary to establish qualifying license types for persons marketing Medicare Advantage Plans, Medicare Advantage Prescription Drug Plans, and Prescription Drug Plans (Medicare plans) under federal marketing guidelines.  The new sections are also necessary to establish a requirement for reporting persons in violation of the licensing requirements for the marketing of Medicare plans.  The federal marketing guidelines are specified in (i) “Medicare Marketing Guidelines for: Medicare Advantage Plans (MAs), Medicare Advantage Prescription Drug Plans (MA-PDs), Prescription Drug Plans (PDPs) and 1876 Cost Plans” (CMS marketing guidelines), second revision, July 25, 2006, and (ii) “Guidance for regulations in CMS 4131-F and CMS 4138-IFC” (Guidance), September 15, 2008.  The CMS marketing guidelines and Guidance are published by the Centers for Medicare and Medicaid Services (CMS) and are available at cms.hhs.gov/PrescriptionDrugCovContra/Downloads/FinalMarketingGuidelines.pdf and cms.hhs.gov/HealthPlansGenInfo/Downloads/MIPPA_Imp_memo091208Final.pdf, respectively.  Additionally, on July 15, 2008, Congress adopted the Medicare Improvements for Patients and Providers Act of 2008, Public Law 110 – 275 (MIPPA).  Among other matters, MIPPA §103(d) requires Medicare Advantage organizations to use state-licensed insurance agents to sell Medicare plans and to comply with state laws regulating agent appointment and termination reporting requirements.  The Commissioner adopted on an emergency basis §§19.101 - 19.104, effective November 9, 2007, and published in the November 23, 2007, issue of the Texas Register (32 TexReg 8389) (Emergency Rule).  Those sections expired by operation of law on May 6, 2008, and are replaced by this adoption.


This adoption uses the term market rather than sell with respect to licensed agents because marketing is used in the CMS marketing guidelines and fully encompasses the concept of soliciting, which is a primary function of an agent under the Insurance Code §4001.051(b).  Additionally, the term temporary license refers to a license issued under §§4001.152 – 4001.154 of the Insurance Code.  The term permanent license refers to a license issued to a person satisfying the qualifications required for Texas resident insurance agents licensed under the Insurance Code §§4001.105 and 4001.106, and nonresident insurance agents licensed under the Insurance Code §§4056.052, 4056.053, and 4056.054.


This adoption is necessary to maintain effective regulation of the insurance industry and to safeguard senior citizens and other individuals eligible to purchase Medicare plans (Medicare beneficiaries) in this state.  The CMS marketing guidelines and MIPPA §103(d)(1), which amends §1851(h) of the Social Security Act (42 U.S.C. 1395w–21(h)), require that Medicare Advantage organizations only use agents who have been licensed under state law to sell Medicare plans.  


To the extent that federal law and CMS marketing guidelines require that a Medicare Advantage organization utilize a state-licensed agent to market or sell a Medicare plan, this adoption designates only two types of licensees that are authorized to market Medicare plans:  (i) a current permanent general life, accident, and health insurance agent’s license; and (ii) a current permanent general property and casualty insurance agent’s license if the agent is acting for a property and casualty insurer engaged in selling Medicare plans.  A licensed agent not holding one of these two licenses is not authorized to market a Medicare plan unless otherwise authorized by federal law or the CMS marketing guidelines.  


The effective regulation of insurance agents and the safeguarding of Texas senior citizens and Medicare beneficiaries provided by this adoption are necessary for the following reasons:  (i)  The Department has continued to receive reports that Medicare beneficiaries are being fraudulently and dishonestly deceived by licensed insurance agents into enrolling in Medicare plans that are unsuitable for those Medicare beneficiaries.  (ii)  Prior to the adoption of the Emergency Rule in November 2007, the Department received reports that temporary agents in particular were engaging in fraudulent and dishonest marketing activities.  (iii)  The upcoming enrollment period, as well as future enrollment periods, for Medicare plans presents an opportunity for untrained, unqualified, and unscrupulous individuals that would not otherwise be able to qualify for a permanent agent license to obtain a temporary license to market Medicare plans.  (iv)  It is necessary to address in a comprehensive manner the problems of fraud and abuse that have been reported to the Department.  


The Department has continued to receive reports that Medicare beneficiaries of this state are being fraudulently and dishonestly deceived by agents into enrolling in Medicare plans that are unsuitable for those Medicare beneficiaries.  They are unsuitable due to either the existence of other insurance or existing medical treatment concerns.  Enrollment in an unsuitable plan often places Medicare beneficiaries at severe medical risk when they are no longer able to obtain continuing medical care from their existing physicians and care facilities.  It also places them at financial risk when the costs of the replacement plans exceed those of their existing insurance and other suitable available coverage.  Even if care is available, the fact that it is only available from an unfamiliar and/or limited source may result in Medicare beneficiaries, to their detriment, not seeking or receiving the care to which they are entitled under the Medicare program.  It may also result in their possible irreversible physical decline or death.  


Prior to the adoption of the Emergency Rule in November 2007, the Department received reports that temporary agents in particular were engaging in fraudulent and dishonest marketing activities.  Under adopted §19.102(c), temporary agents are no longer authorized to market Medicare plans.  The following outlines the licensing procedures and requirements for temporary agents.  Pursuant to §§4001.152 - 4001.154 of the Insurance Code, temporary agents are issued a license immediately upon receipt of the license application by the Department.  Even without receiving a license, temporary agents may begin acting as an agent eight days after the application is delivered or mailed to the Department.  Temporary agents (i) are appointed by insurers, health maintenance organizations, or other insurance agents; (ii) are not required to pass the Department’s qualifying licensing examination demonstrating knowledge of the products they will be selling; and (iii) are not required to have completed the Department’s criminal history background check.  The Department uses fingerprint-based criminal history background checks through the Texas Department of Public Safety (DPS) and the Federal Bureau of Investigation (FBI).  Electronic submissions are available to individuals through the Department’s examination vendor.  However, electronic submissions are not required.  These checks take approximately one business week to complete if the fingerprint record is submitted electronically and a month or more to complete if the fingerprint record is submitted using paper cards.  The time necessary to complete a criminal history background check leaves open a potential period for a temporary agent to begin marketing Medicare plans before the background check can be completed.  Pursuant to the Insurance Code §4001.155, a temporary license is valid for 90 days after issuance.  Pursuant to §4001.156 of the Insurance Code, a temporary license may not be issued to or renewed by the same individual more than once in a consecutive six-month period.  Consequently, individuals with temporary licenses have been able to market Medicare plans for an entire open enrollment period without meeting all of the requisites for insurance agents who are permanently licensed pursuant to §§4001.105, 4001.106, 4056.052, 4056.053, or 4056.054 of the Insurance Code.  


The 2007 Medicare plan enrollment period that was addressed by the Emergency Rule has expired.  However, the upcoming enrollment period runs from November 15, 2008 through December 31, 2008.  Also, there will be enrollment periods in future years, and individuals will continue to qualify for Medicare plans throughout each future year.  Without this adoption, the brief recurring annual open enrollment period will present an opportunity for individuals that would not otherwise be able to qualify for a permanent agent license to obtain access to a significant portion of this market with a temporary license.  Also, without this adoption, the open enrollment periods will allow the opportunity for untrained, unqualified, or unscrupulous insurance agents to take advantage of tens or hundreds of individuals who themselves are under substantial time pressure to make complex and important healthcare choices.  The open enrollment period is unlike normal marketing environments in which insurance agents must locate and solicit potential consumers and where those consumers have more time to consider and make informed decisions on such important health coverage matters.  The number of Medicare beneficiaries seeking coverage at other times throughout the year is fewer than during the open enrollment period.  This, however, does not negate the potential harm that can be inflicted by untrained, unqualified, or unscrupulous insurance agents on these individuals seeking to enroll in Medicare plans.  These Medicare beneficiaries are also vulnerable to potential fraudulent and dishonest marketing activities.  


This adoption is necessary to address, in a comprehensive manner, the problems demonstrated by reports of fraud and abuse resulting from untrained, unqualified, and unscrupulous temporary insurance agents actively marketing Medicare plans to unsuspecting Medicare beneficiaries.  The purpose of the adopted sections is to provide appropriate and necessary preventative measures to protect senior citizens and other Medicare beneficiaries in this state.  The adopted sections enhance the Department’s ability to regulate insurance insurers, heath maintenance organizations, and permanent agents engaged in the marketing of Medicare plans.  The adopted sections prohibit temporary agents from marketing Medicare plans.  Additionally, the adopted sections require insurers, health maintenance organizations, and agents to report violations of the licensing requirements to the Department.  Each of these adopted sections will work in conjunction with the Department’s enforcement authority to help prevent the harm that untrained, unqualified, and unscrupulous temporary agents may inflict upon senior citizens and other Medicare beneficiaries in this state by providing an additional means to address the problem.  


The Department has determined that this adoption will not significantly diminish the available number of insurance agents that are authorized to market Medicare plans.  As of July 24, 2008, 168,849 individuals held current permanent general life, accident, and health insurance agent licenses, while only 625 individuals held temporary general life, accident, and health insurance agent licenses.  Further, between January 1, 2008, and July 24, 2008, the Department issued a total of 1,566 temporary general life, accident, and health insurance agent licenses at the request of 46 sponsors.  From this group, 813 licensing examinations were taken (applicants may take the examination more than once).  Of the 813, only 359 licensing examinations (approximately 23 percent) were passed.  While a small percentage of temporary agents do succeed in demonstrating their qualifications, there remains a large number of potentially untrained, unqualified, and unscrupulous insurance agents with temporary licenses.  Without this adoption, these agents could take advantage of tens or hundreds of Medicare beneficiaries who rely on these insurance agents to provide them with appropriate health coverage. 


Adopted §19.102(a) and (b) are necessary to limit the marketing of Medicare plans in this state to insurance agents holding current permanent general life, accident, and health insurance agent licenses and current permanent general property and casualty insurance agent licenses if the agent is acting for a property and casualty insurer authorized to write Medicare plans in this state.  This limitation is based on the Commissioner’s authority under the Insurance Code §§4051.051(a)(3) and 4054.051(9) to determine which classification of licensed insurance agent is authorized to write any kind of insurance other than that described in §§4051.051(a)(1) and (2) and 4054.051(1) - (8) for the protection of the insurance consumers of this state.  Federal law and CMS marketing guidelines clearly recognize that Medicare plans are federal benefits and contemplate that state law may define a particular license type as being suitable to sell Medicare plans.  The CMS marketing guidelines provide:  “It is of paramount importance to CMS that a beneficiary enrolls in a plan that the beneficiary chooses based on the beneficiary’s needs.”  (CMS marketing guidelines, page 129.)  Further,  CMS marketing guidelines provide:  “An organization must utilize only a state licensed, certified, or registered individual to perform marketing, if a state has such a marketing requirement.”  (CMS marketing guidelines, page 130.)  Based on the Commissioner’s authority under the Insurance Code §§4051.051(a)(3) and 4054.051(9) and for the protection of the insurance consumers of this state, this adoption continues the Commissioner’s earlier determination limiting the marketing of Medicare plans in this state to certain insurance agents.  These agents must hold current permanent general life, accident, and health insurance agent licenses and current permanent general property and casualty insurance agent licenses when the agent is acting for a property and casualty insurer engaged in selling Medicare plans.  This adoption does not extend the authority to market Medicare plans to personal lines property and casualty insurance agents acting in compliance with the Insurance Code §4051.402(b).  


Adopted §19.102(d) is necessary to prohibit insurers, health maintenance organizations, or insurance agents from allowing agents that do not hold the required licenses specified in §19.102(a) and (b) to assist in the enrollment of individuals in Medicare plans unless that activity is specifically authorized for Medicare plans under the CMS marketing guidelines to be performed by unlicensed persons.  


Adopted §19.102 does not limit the authority of insurers, health maintenance organizations, or agents, including temporary agents, to market or sell insurance products authorized under the Insurance Code.  Additionally, it does not limit the authority of insurers, health maintenance organizations, or agents to appoint agents, including temporary agents, to market or sell insurance products authorized under the Insurance Code.


Adopted §19.103 is necessary to require an insurer, health maintenance organization, or an agent to report in writing any violation of the prohibitions in adopted §19.102 within four calendar days of discovering the violation.  The reporting must be to the Enforcement Division of the Department.  


The Emergency Rule included a requirement in §19.104 that Medicare Advantage organizations and their subcontractors comply with certain existing Insurance Code agent appointment and termination provisions based on CMS marketing guidelines.  While these provisions would remain effective under the CMS marketing guidelines, Congress subsequently adopted MIPPA on July 15, 2008.  MIPPA §103(d) amends the Social Security Act (42 U.S.C. 1395w-21(h)) to require that Medicare Advantage organizations must comply with appointment and termination reporting provisions under state law.  Thus, the requirement contained in Emergency Rule §19.104 is no longer necessary and not a part of this adoption.  Under MIPPA, Medicare Advantage organizations are required to comply with agent appointment and termination reporting provisions in the Insurance Code §§4001.201 – 4001.206.  


The Department has determined that non-substantive changes are necessary to the proposed text as published.  However, none of these changes materially alter issues raised in the proposal, introduce new subject matter, or affect persons other than those previously on notice.  The Department has determined that a non-substantive change is necessary in §19.102(d)(1)(A) as adopted for consistency with the language of adopted §19.102(a).  Adopted §19.102(d)(1)(A) reads “a current permanent general life, accident, and health insurance agent license. . .”  This language is in lieu of the proposed language reading “a permanent general life, accident, and health insurance agent license. . .”  The Department has additionally determined that non-substantive changes are necessary in §19.102(d)(1)(B) as adopted to correct typographical and grammatical errors and to provide consistency with the language of adopted §19.102(b).  Adopted §19.102(d)(1)(B) reads "a current permanent general property and casualty insurance agent's license, if the agent is acting for a property and casualty insurer engaged in selling Medicare plans.”  This language is in lieu of the proposed language reading “a general property and casualty insurance agent licenses who are acting. . . ."  Additional non-substantive typographical and grammatical corrections have been made to the proposed sections as published.  

3.  HOW THE SECTIONS WILL FUNCTION.  Adopted §19.101 defines terms used in the adopted subchapter.  


Adopted §19.102(a) authorizes persons holding a current permanent general life, accident, and health insurance license under the Insurance Code §4054.051 to act as marketing representatives to market Medicare plans pursuant to federal law, regulations, and CMS marketing guidelines.  Adopted §19.102(b) authorizes persons holding a current permanent general property and casualty insurance agent license under the Insurance Code §4051.053 to act as marketing representatives to market Medicare plans pursuant to federal law, regulations, and CMS marketing guidelines to the extent that the Medicare plans are offered by a property and casualty insurer authorized to sell those products in this state.  Adopted §19.102(c) provides that no agent holding any other license type is authorized to market Medicare plans, including individuals holding a temporary general life, accident, and health insurance agent license or a temporary property and casualty insurance agent license.  Adopted §19.102(d) prohibits an insurer, health maintenance organization, or insurance agent from assisting or participating in enrolling any individual in a Medicare plan contract that has been marketed by an agent that does not hold a permanent general life, accident, and health insurance agent license, by an agent who is acting on behalf of a property and casualty insurer engaged in selling Medicare plans that does not hold a general property and casualty insurance agent license, or by unlicensed persons, unless that activity is specifically authorized under federal law and CMS Marketing guidelines to be performed by unlicensed persons.  Adopted §19.103 requires an insurer, health maintenance organization, or insurance agent to report to the Department in writing any violation of adopted §19.102 within four days of discovering the violation.
4.  SUMMARY OF COMMENTS AND AGENCY RESPONSE.  

Comment:  One commenter expresses appreciation to the Department for drafting rules designed to protect thousands of seniors from fraudulent and dishonest marketing activities.  The commenter states support for the adoption of the proposed rules as published.

Agency Response:  The Department appreciates the supportive comment.

5.  NAMES OF THOSE COMMENTING FOR AND AGAINST THE PROPOSAL.

For:  Office of Public Insurance Counsel


Against:  None

6.  STATUTORY AUTHORITY.  The new sections are adopted under the Insurance Code §§4001.003, 4001.005, 4001.105, 4001.106, 4001.152 - 4001.156, 4051.051, 4051.053, 4054.051, 4056.052 - 4056.054, and 36.001.  Section 4001.003(8) defines the term person for use in the Insurance Code Title 13, which concerns insurance agent licensing.  Section 4001.005 authorizes the Commissioner to adopt rules necessary to implement the Insurance Code Title 13 and to meet the minimum requirements of federal law, including regulations.  Section 4001.105 enumerates the requirements that must be met in order for the Department to issue an insurance agent license to an individual.  Section 4001.106 enumerates the requirements that must be met in order for the Department to issue an insurance agent license to a corporation or partnership.  Section §4001.152 states that an applicant is not required to pass a written examination to obtain a temporary agent license.  Section 4001.153 enumerates the requirements that must be met in order for the Department to issue a temporary insurance agent license to an applicant.  Section 4001.154 provides authority for an applicant to begin to act as a temporary insurance agent if a temporary license is not received from the Department before the eighth day after the date the application, nonrefundable fee, and certificate are delivered or mailed to the Department and the appropriate agent, insurer, or health maintenance organization has not been notified that the application is denied.  Section 4001.155 provides that a temporary insurance agent license is valid for a period of 90 days after the date of issuance.  Section 4001.156 provides that a temporary insurance agent license may not be issued to or renewed by the same person more than once in a consecutive six-month period and that a temporary insurance agent license may not be issued to a person who does not intend to apply for a license to sell insurance or memberships to the general public.  Section 4051.051(a)(3) mandates that a person hold a general property and casualty license if the person acts as an insurance agent who writes any other kind of insurance than that described in §4051.051(a)(1) and (2) as required by the Commissioner for the protection of the insurance consumers of this state.  Section 4051.053 authorizes a person holding a general property and casualty insurance agent license to write health and accident insurance for a property and casualty insurer authorized to sell those insurance products in this state.  Section 4054.051(9) mandates that a person hold a general life, accident, and health insurance license if the person acts as an insurance agent who writes any other kind of insurance than that described in §4054.051(1) - (9) as required by the Commissioner for the protection of the insurance consumers of this state.  Section 4056.052 enumerates the requirements that must be met in order for the Department to issue a nonresident insurance agent license to an applicant who holds an insurance agent license in another state.  Section 4056.053 enumerates the requirements that must be met in order for the Department to issue a nonresident insurance agent license to an applicant who does not hold an insurance agent license in another state.  Section 4056.054 enumerates the requirements that must be met in order for the Department to issue a nonresident insurance agent license to a corporation or partnership.  Section 36.001 provides that the Commissioner of Insurance may adopt any rules necessary and appropriate to implement the powers and duties of the Texas Department of Insurance under the Insurance Code and other laws of the state.  

7.  TEXT.  
SUBCHAPTER B.  MEDICARE ADVANTAGE PLANS, MEDICARE ADVANTAGE PRESCRIPTION DRUG PLANS, AND MEDICARE PART D PLANS

§19.101.  Definitions.  The following words and terms when used in this subchapter shall have the following meanings unless the context clearly indicates otherwise.



(1)  CMS--Centers for Medicare and Medicaid Services. 



(2)  CMS marketing guidelines--CMS’ published marketing guidelines for use by Medicare Advantage Plans, Medicare Advantage Prescription Drug Plans, Prescription Drug Plans and 1876 Cost Plans, as revised July 25, 2006, and inclusive of all subsequent revisions.



(3)  Department--Texas Department of Insurance.



(4)  Marketing--Soliciting and/or selling.  



(5)  Medicare Plans--Medicare Advantage Plans, Medicare Advantage Prescription Drug Plans, and Prescription Drug Plans as described in the CMS marketing guidelines. 



(6)  Permanent license--A license issued to a person satisfying all the requirements of the Insurance Code §§4001.105, 4001.106, 4056.052, 4056.053, or 4056.054.  The term does not include a temporary license issued under the Insurance Code §§4001.151 – 4001.154.



(7)  Person--An individual, partnership, corporation, or depository institution as defined in the Insurance Code §4001.003(8).

§19.102.  Agent Authority to Market Medicare Advantage Plans, Medicare Advantage Prescription Drug Plans, and Medicare Prescription Drug Plans.


(a)  Persons holding a current permanent general life, accident, and health insurance license under the Insurance Code §4054.051 are authorized to act as marketing representatives to market Medicare plans pursuant to federal law, regulations and CMS marketing guidelines.  


(b)  In accord with the Insurance Code §4051.053, persons holding a current permanent general property and casualty insurance agent license under the Insurance Code §4051.051 are qualified to act as marketing representatives to market Medicare plans pursuant to federal law, regulations and CMS marketing guidelines, only to the extent that the Medicare plans are offered by a property and casualty insurer authorized to sell those products in this state.  


(c)  Unless qualifying under subsections (a) or (b) of this section, department licensees, including individuals holding a temporary general life, accident and health insurance agent license or a temporary general property and casualty insurance agent license, are not qualified to act and are prohibited from acting as marketing representatives to market Medicare plans. 


(d)  Except for activities that are specifically authorized under federal law and CMS marketing guidelines to be performed by unlicensed persons, an insurer, health maintenance organization, or insurance agent is prohibited from assisting or participating in enrolling any individual in a Medicare plan contract marketed by an:



(1)  agent that does not hold either: 




(A)  a current permanent general life, accident, and health insurance agent license; or




(B)  a current permanent general property and casualty insurance agent's license, if the agent is acting for a property and casualty insurer engaged in selling Medicare plans; or 



(2)  unlicensed person. 

§19.103.  Reporting Requirement.  An insurer, health maintenance organization, or insurance agent is required to report in writing any violation of §19.102 of this subchapter (relating to Agent Authority to Market Medicare Advantage Plans, Medicare Advantage Prescription Drug Plans, and Medicare Prescription Drug Plans) within four calendar days of discovering the violation by first class United States mail to the Enforcement Division, Compliance Intake Unit, Mail Code 110-1A, Texas Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104 or by other method acceptable to the department.  
CERTIFICATION.  This agency hereby certifies that the adopted sections have been reviewed by legal counsel and found to be a valid exercise of the agency’s legal authority. 

IT IS THEREFORE THE ORDER of the Commissioner of Insurance that new §§19.101 - 19.103 specified herein, concerning the marketing of Medicare Advantage Plans, Medicare Advantage Prescription Drug Plans, and Medicare Part D Plans, are adopted.  
