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Review of Workers’ Compensation Bills
from the 78th Texas Legislature

Wth a major reform bill
passed only last session
and a comprehensive review of
the state’s workers’ compensa-
tion administrative agency
scheduled for the next two years,
the 2003 Legislative session was
expected to be characterized by
relatively minor changes to the
Texas workers’ compensation
system. For the most part, the
78"™ session held true to this
expectation. With a multi-bil-
lion dollar state budget short-
fall, tort reform and medical
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malpractice  issues, and
homeowners and auto insurance
reformat the forefront, thework-
ers’ compensation system
changes that won final passage
tended to be focused, narrow
statutory “clean up” changes,
many related to the major re-
form bill from the 77" session,
House Bill (HB) 2600. How-
ever, more than a dozen signifi-
cant bills were passed, and ma-
jor initiatives related to issues
such as direction of medical
care in the system, while not
adopted, were discussed in some
detail.

This special edition of the
Texcas Monitor examines the
workers’ compensation-related
legislative proposals offered
during the 78" regular session,
which adjourned June 2, 2003.
Workers” compensation legis-
lation that won final approval
and became law is highlighted
in the first section. Workers’
compensation bills that were
proposed but did not pass are
covered in the second section.
For both sections, summaries
of the bills are divided into eight
subject matter areas:

1) Medical issues (including
bills related to Texas Work-
rs’ Compensation Com-
mission (TWCC) medical
policy and resolution of
medical disputes);

2) Income benefit issues (in-
cluding bills related to re-
cent prominent workers’
compensation-related court
decisions in the Downs and
Fulton cases);

3) TWCC authority and en-
forcement issues;

4) Workers’ compensation in-
surance coverage issues;

5) Legal issues;

6) Employment issues;

7) Budget and state agency re-
lated issues; and

8) State employee workers’
compensation issues.'

In addition to the discus-
sion of bills in this article, a
more concise analysis can be
tound in Table 1 (pages 4-5),
which provides a summary of
all workers’ compensation leg-
islation that won final passage,
organized by house and bill
number.



Section 1:

Workers’ Compensation Legislation That Won Approval

1) Medical Issues

Several studies over recent
years, including research pub-
lished by the ROC in early 2001,
demonstrated that Texas’ work-
ers’ compensation medical costs
were higher than those in com-
parable states and in other
health care systems?” In addi-
tion, outcomes for injured em-
ployees (such as the ability to
return to work) were poorer in
Texas than in the comparison
states, and injured employees
in Texas were no more satisfied
with the care they recetved. With
this backdrop, the basic goal of
HB 2600 from the 2001 Legis-
lative session was to address
high medical costs in the sys-
tem and at the same time im-
prove the quality of care pro-
vided to injured employees. This
goalwas addressed through sev-
eral provisions of HB 2600, in-
cluding a requirement that
TWCCincrease monitoring and
enforcement efforts on doctors
and insurance carriers partici-
pating in the system, an over-
haul of the workers’ compensa-
tion medical dispute resolution
system, and the alignment of
the Texas workers’ compensa-
tion fee guidelines with the
methodology and policies of the
Medicare system, among other
changes.’

Several legslative propos-
als passed this session related
to general workers’ compensa-

tion medical issues, most with
some connection to previous
(77" Legislature) HB 2600
mandates. These included:

HB 833
(Rep. Hochberg/Sen. Janek)
To achieve cost savings in
the area of pharmaceuticals, HB
2600 had required TWCC to
adopt a pharmaceutical drug
formulary that gave preference
to generic drugs, unless the
brand name drug is specified by
the prescribing doctor. This was
the first statutory attempt in the
Texas workers’ compensation
system to encourage use of ge-
neric drugs, as 1s done in almost
all health care delivery systems.
Since the implementation of HB
2600, a conflict came to light
between the provisions of the
Labor Code relating to the drug
formulary and provisions of the
Occupations Code (Texas Phar-
macy Act) relating to the ability
of a patient to request a brand-
name drug when a generic sub-
stitute may be used.* In other
health care delivery systems in
Texas, a patient is entitled to
refuse a generic equivalent and
may “buyup” to the brand name
drug if they so choose. Since
Texas law generally does not
allow a pharmacist to bill an
injured worker for any portion
of the medical care associated
with a compensable work-re-
lated injury, these laws were
somewhat in conflict.

HB 833 states that in a case
where a generic pharmaceutical
is prescribed or substituted un-
der the formulary, an injured
employee may choose to “buy
up” to a brand name drug and
pay the difference. HB 833 fur-
ther clarifies that this payment
by the injured employee does
not violate other sections of the
statute prohibiting a health care
provider from billing an injured
employee for medical care.
Since the injured employee is
choosing to pay the additional
amount, the employee is not
allowed to seek reimbursement
from an insurance carrier for
the additional amount paid or
dispute a denial of reimburse-
ment. TWCC is required to
adopt rules to implement this
change in law by March 1, 2004.

Also added to HB 833 by
Senate amendment 1s a require-
ment that TWCC consider a
petition to amend Texas work-
ers’ compensation system rules
relating to reimbursement for
pharmaceuticals. This portion
of HB 833, which is identical to
Senate Concurrent Resolu-
tion (SCR) 48 (Sen. Van de
Putte/Rep. Giddings), which
also passed, would allow a study
tunded by both workers” com-
pensation insurance carriers and
pharmacy providers to serve as
a roadmap for the creation of a
new pharmacy fee guideline at
TWCC.



SB 1804
(Sen. Harris/Rep. Zedler)

In its final form, this bill
made two statutory changes re-
lated to HB 2600 provisions.
HB 2600 had allowed a process
for voluntary precertification of
medical services by a health
care provider prior to the deliv-
ery of a service (l.e., allowed the
provider to inquire with the in-
surance carrier as to whether or
not the carrier would pay for the
service). SB 1804 clarifies this
process by explicitly indicating
that pharmaceutical services
may also be precertitied volun-
tarily in this manner, and states
thatif an insurance carrier agrees
to pay for medical services, it
may not later dispute a payment
for these services.®

HB 2600 also had com-
pletely overhauled the medical
dispute resolution process in
the Texas workers’” compensa-
tion system, replacing the pre-
vious TWCC-based determina-
tion of the medical necessity of
services in dispute with an In-
dependent Review Organiza-
tion (IRO) review process simi-
lar to that used for denials by
Health Maintenance Organiza-
tions (HMOs). At that same
time, HB 2600 also required
TWCC to adopt fee guidelines
based on the reimbursement
structure used in the Medicare
system.” However, the bill was
not specific as to whether an
IRO was required to base its
medical dispute determinations
on the TWCC fee guideline and
payment policies, or even to
consider the fee guideline and
payment policies in its decision

making. A House amendment
to SB 1804 added to the bill the
provisions of SB 1573 (Sen.
Carona/Rep. Giddings),
which states that if a party to a
dispute over the medical neces-
sity of a service raises a TWCC
payment policy in the dispute,
the TIRO reviewer must con-
sider this policy and, if ruling
contrary to it, state the basis for
doing so.*

SB 1572
(Sen. Carona/Rep. Giddings)

In 2001, HB 2600 had re-
moved the requirement that
TWCC adopt treatment guide-
lines (i.e., policies that indicate
the appropriate types and fre-
quency of treatment for par-
ticular medical conditions), and
abolished the previous TWCC
treatment guidelines, which
were not regarded as evidence-
based. Removal of the require-
ment for specific treatment
guidelines was also in part be-
cause the newly-required
TWCC fee guideline, based on
the Medicare system, included
payment policies that speak to
allowed and reimbursable care,
much as a treatment guideline
would. HB 2600 had required
that any treatment guideline
adopted by TWCC also be “na-
tionally recognized, scientifi-
cally valid, and outcome-
based,” to ensure the quality of
future guidelines.

During the interim period
leading up the 78" Legislative
Session, problems involving the
payment for, and dispute of,
pharmacy services for injured
employees continued to be dis-

cussed and debated. One pos-
sible option to address this is-
sue involved TWCC adopting
pharmacy treatment guidelines
or specific treatment protocols
in an attempt to avoid disputes,
atleast for drugs and conditions
particularly prone to conflict.
However, since no “nationally
recognized” treatment guideline
existed, TWCC was effectively
precluded fromacting. Accord-
ingly, SB 1572 changes the
statutory requirement for a
treatment guideline by stipulat-
ing that //no nationally recog-
nized guideline 1s available,
TWCC may adopt a treatment
guideline, as long as it meets the
other two statutory criteria. The
bill also makes it clear that
TWCCmaynotonlyadoptcom-
prehensive treatment guide-
lines, but also specific treat-
ment protocols (i.e., guidelines
related only to specific condi-
tions or treatments).

HB 3168
(Rep. Giddings/Sen. Carona)
The medical dispute reso-
lution process utilizing Inde-
pendent Review Organizations
(IROs) created by HB 2600 in
2001 1s more costly than the
previous TWCC-based process
(but provides that a doctor
makes the decision). An IRO
review costs either $460 or
$650, depending on the spe-
cialty of the reviewing doctor.
Some medical services in dis-
pute, though, may cost signifi-
cantly less than this review cost,
especially in cases involving dis-
putes over pharmaceuticals and
other relatively low-cost items.

—Text continues on page 6



Table 1:

Significant Workers’ Compensation Legislation Passed by the 78" Legislature

Bill # Brief Description Effective date
(Author/Senate

Sponsor)

HB 4 Omnibus tort reform bill; Section 4 of bill reduces workers’ Applies to a civil action

(Nixon/Ratliff)

compensation subrogation recovery potential by percentage of
employer’s responsibility for on-the-job injury.

filed on or after July 1,
2003.

HB 145
(Solomons/Fraser)

Gives TWCC authority to file suit to enforce its orders. Also requires
notice to TWCC of District Court filings; if no notice is given, case
cannot proceed.

Applies to a workers'
compensation
proceeding initiated on
or after Sept. 1, 2003.

HB 833 Allows injured employees to pay to “upgrade” to brand-name drugs Effective Sept. 1, 2003;
(Hochberg/Janek) when generics are prescribed, resolving conflict with Pharmacy Act. TWCC required to
Also requires TWCC to consider petition to set pharmacy fees (see adopt rules to
SCR 48). implement brand-name
drug provision by March
1, 2004.
HB 1230 Allows employees of County Community Service and Corrections September 1, 2003.

(Elkins/Carona)

Depts. to receive risk management services provided by the State
Office of Risk Management (SORM).

HB 1865
(Bonnen/Williams)

Allows purchase of group workers’ comp. coverage by members of
trade associations, making it easier for them to buy coverage (current
requirement is for entities in a group to be in same line of business).

Immediately upon
Governor's signature.

HB 2095 Allows group self-insurance by private employers and allows the September 1, 2003;
(Cook/Staples) purchase of group workers’ compensation coverage by trade employers approved as
associations (language similar to HB 1865). a self-insured group
may offer coverage on
or after January 1,
2004.
HB 2116 Defines employees of Texas Task Force 1 (emergency responders) Immediately upon

(Fred Brown/Ogden)

as state employees for workers’ compensation purposes.

Governor's signature.

HB 2198
(Solomons/Fraser)

Sets a 90-day timeframe to dispute an assignment of Maximum
Medical Improvement/impairment rating (response to Fulton court
case); allows exceptions to timeframe (but only for first assignment or
rating).

Immediately upon
Governor's signature;
applies to MMI
assignments and
impairment ratings after
this date.

HB 2199
(Solomons/Fraser)

Changes seven day requirement for carrier to pay or deny benefits to
15 days; violation of 15-day requirement is not a waiver of
compensability timeframe, but an administrative violation (response
to Downs issue); adds language that notices are not required to be
filed with TWCC if injury is accepted as compensable and no income
or death benefits are due (medical only claims).

Injuries on or after
September 1, 2003.

HB 2323
(McReynolds/Carona)

Clarifies that a suit filed in District Court after the exhaustion of the
TWCC administrative dispute process may be transferred if filed in
the wrong court, and that the 40-day filing timeframe is satisfied if
filed timely in the first court.

Cause of action that
accrues on or after
September 1, 2003.

HB 2359
(Ritter/Armbrister)

Exempts the Employee Retirement System (ERS) from the state
workers’ compensation program administered by SORM. (Note:
Section 52 of HB 2425 includes the same language)

September 1, 2003.




(Nelson/several co-

(BME) to notify TWCC if BME discovers a potential violation of workers’

HB 3168 Allows TWCC to create by rule a lower-cost medical dispute resolution Immediately upon
(Giddings/Carona) process for medical services costing less than an IRO review. Also Governor's signature;
includes same language as SB 820, related to timely dispute of applies to MMI
MMI/impairment rating issues. assignments and
impairment ratings after
this date.
HB 3318 Designates the Subsequent Injury Fund (SIF) as a state general Immediately upon
(Luna/Bivins) revenue fund. Governor's signature.
HB 3378 Designates the SIF as a dedicated general revenue fund. Immediately upon
(Hope/Shapleigh) Governor's signature.
SB 104 Contains provisions requiring the State Board of Medical Examiners Immediately upon

Governor's signature.

(Duncan/Campbell)

subdivision in connection with the operation of certain entertainment
events, but who does not receive payment, is not eligible for workers’
compensation benefits from the political subdivision.

Sponsors) compensation laws.

SB 211 Provides confidentiality for Board of Chiropractic Examiners (BCE) September 1, 2003.

(Carona/ investigation files, but requires BCE to share information with TWCC at

Laubenberg and TWCC's request.

Zedler)

SB 287 Changes membership on TWCC and SORM boards to address Current terms expire

(Rodney constitutional issues; TWCC remains at six board members, but with Feb. 1, 2005; Governor

Ellis/Chisum) two-year terms, SORM goes to five board members. required to appoint
members to staggered
terms after this date.

SB478 Clarifies that a person who performs services that may benefit a political | September 1, 2003.

SB 820
(Fraser/Solomons)

Sets a 90-day timeframe to dispute an assignment of Maximum Medical
Improvement/impairment rating (response to Fulton court case); allows
exceptions to timeframe (for both first and subsequent assignments or
ratings).

Immediately upon
Governor's signature;
applies to MMI
assignments and
impaiment ratings after
this date.

(CaronalGiddings)

no nationally recognized guideline exists; guideline must still be
scientifically valid and outcome-based. Also allows TWCC to adopt
individual treatment protocals.

SB 1192 Makes numerous changes to statute for Texas Property and Casualty Immediately upon
(Carona/Seaman) Insurance Guaranty Association to conform Texas law more closely with | Governor's signature.
model workers' compensation acts and facilitate cooperation with other
states in liquidation issues.
SB 1282 Addresses notice of injury issue for self-insured employers and political | September 1, 2003.
(Fraser/ElKins) subdivisions by changing written notice definition; notice to carrier would
occur when entity that administers claims receives notice, not employer.
SB 1572 Allows TWCC to adopt non-nationally recognized treatment guideline, if | Immediately upon

Governor's signature.

certifies; requires IROs to consider payment policies of TWCC in
deciding medical disputes, if payment policy is raised.

SB 1574 Allows TWCC and BME/BCE to share information without compromising | Immediately upon
(Carona/Giddings) confidentiality; provides stronger immunity protection for members of Governor's signature.
TWCC'’s Medical Quality Review Panel (MQRP); also sets State
Average Weekly Wage at dollar-certain amount for fiscal years 2004
($537) and 2005 ($539).
SB 1804 Clarifies that pharmacy services can be voluntarily pre-certified priorto | September 1, 2003.
(Harris/Zedler) delivery, and that carrier must pay for services that it voluntarily pre-

Source: Research and Oversight Council on Workers’ Compensation, 2003.



Some health care providers con-
tended in the interim that the
cost of IRO review provides an
unfair barrier to dispute resolu-
tion when lower-cost services are
denied.

HB 3168 provides TWCC
with clear authority to adopt a
lower-cost alternative medical
dispute process for services cost-
ing less than the cost of IRO
review. The cost of this alterna-
tive process would be borne by
the non-prevailing party to the
dispute.

Another item added to HB
3168 in the House and included
in the final version relates to the
tinality of an impairment rating
given to an injured employee.
The language is identical to that
in SB 820 (Sen. Fraser/Rep.
Solomons).

2) Income Benefit Issues

Most of the bills approved
by the 78" Legislature relating to
income benefits involved two
court decisions that were finally
adjudicated during the interim.
Bills related to these two court
decisions — known as the Downs
and Fulton decisions — are dis-
cussed first in this section, fol-
lowed by other income benefit
issues.

Legislation Related to the
Downs Decision

Under Texas workers” com-
pensation law, an insurance car-
rier has 60 days from the date it
is notified of an injury to con-
test that the injury was compens-
able (i.e., that the injury was

“work-related”). The same sec-
tion of the Labor Code that sets
this timeframe (Section 409.021)
also requires an insurance carrier
to initiate compensation under
the statute “promptly,” and fur-
ther states that no later than the
seventh day after the date on
which the carrier recerves writ-
ten notice of an injury, the car-
rier shall either begin payment of
benetfits or notity TWCC and the
injured employee of its refusal
to pay. The statute does not ex-
plicitly state what, if any, rela-
tionship exists between the
seven-day “pay or deny” require-
ment and the 60-day timeframe
to contest compensability. In the
court case Downs vs. Continental
Casualty, the survivor of a de-
ceased employee contended that
the law meant that because the
carrier did not pay or deny within
seven days in this particular case,
the carrier also waived its right
to contest compensability within
60 days.” After several iterations
of court decisions, the Texas
Supreme Court held in June 2002
for the deceased employee’s sur-
vivor. Thus, based on the Downs
decision, insurance carriers are
required to pay or deny benefits
within seven days of notice or
risk losing their ability to deny
compensability at a later date.
This timeframe 1s not sufficient,
carriers contend, to allow proper
investigation of a claim, and for
cases in which no income ben-
efits are due (1.e., “medical only”
claims) it is not clear exactly
what a carrier must do to retain
its ability to dispute. In an at-
tempt to assist carriers in com-
plying with Donns, TWCC has

accepted thousands of notifica-
tions from carriers to pay ben-
efits “as and when they are due”
tor medical-only claims, in an
attempt to meet the seven-day
deadline for action on such
claims.

Several bills were introduced
to eliminate the connection be-
tween the requirement that a car-
rier pay or deny on a timely basis
and the 60-day timeframe to dis-
pute compensability, while still
attempting to ensure that carri-
ers began payment of benefits
quickly, as the statute clearly in-
tends. HB 2199 (Rep.
Solomons/Sen. Fraser) was
the most comprehensive bill re-
lated to the Donns issue to pass.
The bill made it clear that a
carrier’s failure to act to pay or
deny benefits within a certain
timeframe was 7ot a waiver of the
ability to dispute compensabil-
ity, but rather an administrative
violation. The amount of the
violation would range from $500
(for a payment less than six work-
ing days late) to $5,000 (for a
payment more than 30 days
late), and penalties are not cu-
mulative. Additionally, the bill
replaced the seven-day require-
ment to pay or deny with a 15-
day requirement, in an attempt
to more closely match when ben-
efits are actually due to the in-
jured employee by the insurance
The bill also clarified
that “written notice” to an em-

carrier.’®

ployer who self-insures occurs
when the entity that services
claims for that employer is noti-
tied, not when the injured em-
ployee reports the mjury to the
employer (see SB 1282, de-



scribed immediately below, for
more discussion on this topic).
Finally, HB 2199 includes lan-
guage that attempts to address
what an insurance carrier must
do to avoid an administrative
violation for failure to pay or
deny benefits on medical-only
claims. Under this provision, a
carrier is not required to pay or
deny benefits if income or death
benetfits have not yet accrued and
if the carrier accepts the claim
as a compensable injury. The
implications of this provision are
somewhat unclear, since it could
be interpreted to require carriers
to continue filing notices with
TWCC to pay “as and when due”
for medical-only claims or risk
waiving the right to dispute com-
pensability. SB 1282 (Sen.
Fraser/Rep. Elkins) also
passed, and involved the defini-
tion of “written notice” to a self-
insured employer, or a political
subdivision that self-insures. For
purposes of complying with the
provisions of Section 409.021,
SB 1282 states that self-insured
employers receive written notice
on the date the employer’s certi-
tied claims servicing contractor
receives notice."" Written notice
is similarly redefined for self-in-
sured political subdivisions, but
applies more broadly to any ref-
erence to “written notice” in the
Labor Code.

Legislation Related to the
Fulton Decision

When an injured employee is
found to have reached the point
in recovery at which no further
improvement of the employee’s
medical condition is anticipated,

the employee is said to have
reached maximum medical im-
provement, or MML"™ When an
employee reaches MMI, the em-
ployee is assigned an impairment
rating, (i.e., a measurement of
the whole-body impairment re-
sulting from the employee’s in-
jury). This rating is critical to the
employee’s future eligibility for
income benefits, and MMI and
impairment rating determina-
tions are areas of frequent dis-
pute in the workers’ compensa-
tion system.” Previous to court
action in a case styled Fulton us.
Associated Indemmnity, TWCC rules
allowed a 90-day timeframe in
which the first MMI determina-
tion or impairment rating could
be disputed, with certain excep-
tions to allow disputes after 90
days.'* The Fulton case chal-
lenged the statutory basis of this
rule, and the plantiffs eventu-
ally prevailed, leading to the re-
peal of the rule by TWCC in
March 2002. As a result, there
was nho timeframe in statute or
TWCC rule that limited the abil-
ity of an injured employee or in-
surance carrier to dispute an
MMI determination ot impair-
ment rating — save for the fact
that an injured employee’s MMI
determination could not by stat-
ute be extended beyond 104
weeks from the date income ben-
efits begin to accrue.”

Like the Downs decision, the
Fulton decision also created con-
cern for insurance cartriers, who
argued that an open-ended
timeframe to dispute MMI deter-
minations and impairment rat-
ings would lead to more disputes
and result in the re-opening of

previous impairment ratings.
Eventually, three bills passed
that addressed the lack of impair-
ment rating finality by essentially
placing the provisions of the
former TWCC “90-day rule” in
statute. All three bills stipulated
that an initial determination of
MMI or an impairment rating
could only be disputed after 90
days if certain exceptions are
met. However, all three bills also
applied this finality to any sub-
sequent MMI determinations or
impairment ratings, while the
original TWCC rule had applied
only to the fzrsz MMI determina-
tion or impairment rating, Two
of the bills — SB 820 (Sen.
Fraser/Rep. Solomons) and a
portion of HB 3168 (Rep.
Giddings/Sen. Carona) — also
allowed the exceptions to final-
ity after 90 days to be considered
for subsequent impairment rat-
ings; the other bill, however, HB
2198 (Rep. Solomons/Sen.
Fraser) did not.

Other Legislation that Passed
Related to Income Benefit
Issues

SB 1574

(Sen. Carona/Rep. Giddings)
This bill contained a provision
to set the State Average Weekly
Wage (SAWW) for the next two
fiscal years at $537 and $539, re-
spectively. The SAWW 1s used
to calculate the weekly cap on
workers’” compensation income
and death benefits. Since the
major system reform of 1989,
the SAWW has been based on a
wage rate calculated by the Texas
Workforce Commission (TWC),
equal to the “annual average of



the average weekly wage of
manufacturing production work-
ers” in Texas. Farly in the 78th
session it was discovered that
this rate would soon change sig-
nificantly because of a change in
the industry codes that TWC
uses to calculate it. As a result,
the cap on workers’ compensa-
tion income benefits would have
increased by an estimated $40 in
FY 2004, creating an estimated
additional cost to the system of
about $5.6 million a year. Fur-
ther expected changes in the
methodology for calculating this
wage by TWC in the future could
result in an even larger increase
in the cap. In response to the
need for a statutory change to
avoid an unintended increase in
the cap on benefits and the short
time available for consideration
of a new benchmark, SB 1574
sets the SAWW for fiscal year
2004 at $537 (the same as in FY
2003) and for FY 2005 at $539.
These amounts reflect the gen-
eral trend of the SAWW in re-
cent years (i.e., very slight annual
increases). This is a short-term
tix, and in the 2005 Legislative
session a long-term benchmark
for the SAWW and workers’
compensation benefits cap will
have to be identified.

3) TWCC Authority and
Enforcement Issues

Another major focus of HB
2600 was enhanced authority for
TWCC to monitor and discipline
doctors and insurance carriers
who contribute to high medical
costs and poor outcomes in the
system. Two of the most impor-

tant tools provided to TWCC to
accomplish this included the
statutory establishment of a
Medical Advisor position and the
creation of the Medical Quality
Review Panel (MQRP). In the
78" session, several bills passed
designed to enhance TWCC’s
ability to use these resources to
their fullest.

SB 1574
(Sen. Carona/Rep. Giddings)

In addition to the SAWW
provision mentioned previously,
SB 1574 included two provisions
related to medical monitoringand
enforcement efforts required of
TWCC by HB 2600. First, it
established a clear process for
TWCC to share confidential in-
formation regarding health care
providers with the Texas State
Board of Medical Examiners and
Texas Board of Chiropractic Ex-
aminers. SB 1574 essentially
establishes that confidential in-
formation may be shared between
TWCC and each agency, and that
the confidentiality of this infor-
mation is not affected by it being
shared in this manner. The bill
also included a provision that
provides stronger immunity pro-
tection for members of the
TWCC Medical Quality Review
Panel (MQRP) to prevent them
trom being sued for performing
their duties in good faith. The
MQRP is a group of doctors cre-
ated by HB 2600 to assist the
TWCC Medical Advisor in per-
forming reviews of the practices
of doctors and insurance carriers
in the workers’ compensation
system. General immunity for
MQRP members was provided

8

in HB 2600, but stronger statu-
tory protection was considered
necessary by the Medical Advi-
sor and MQRP members to en-
sure minimal risk of personal or
civil suit, and SB 1574 reflects
such language.

HB 145
(Rep. Solomons/Sen. Fraser)

In the course of adjudicating
disputes, TWCC makes many de-
cisions and issues many orders.
Often, these orders will require
an insurance carrier to pay ben-
efits to an injured employee,
sometimes while the outcome of
a dispute 1s still pending. Prior to
the passage of HB 145, the law
allowed that, in a case where an
insurance carrier does not com-
ply with a TWCC decision or
order, the injured employee could
file suit to enforce the order.'
However, the statute did not
speak to TICC’s ability to sue to
enforce its decision or order on
behalf of the employee. HB 145
allows TWCC to do so, and to
recover attorney’s fees and costs.
The bill also addresses another
issue related to parties seeking
judicial review outside of TWCC’s
jurisdiction.  Judicial review is
allowed after a party exhausts
TWCC’s administrative process,
and while the previous law indi-
cated that TWCC was to be noti-
tied of a party’s appeal to judicial
review, a court had held that this
requirement did not prevent the
party from proceeding to judicial
review.”” HB 145 amends the
Labor Code to make it clear that a
party may not seek judicial re-
view unless the party has pro-
vided notice to TWCC.



SB 104

(Sen. Nelson/several House co-
sponsors)

SB 211

(Sen.Carona/Reps. Laubenberg
and Zedler)

Both bills contained provi-
sions relating to TWCC’s inter-
action with medical licensing
boards. Section 35 of SB 104
requires the Texas State Board of
Medical Examiners to notify
TWCC if it discovers a potential
violation of Texas workers’ com-
pensation laws. SB 211 provides
confidentiality protection for the
investigative files of the Texas
Board of Chiropractic Examin-
ers (a protection not previously
granted under law), butalso stipu-
lates that the board shall share
confidential information with
another regulatory agency (such
as TWCC) on request of that
agency, regardless of whether an
investigation is open or closed.

4) Workers’ Compensation

Coverage Issues

Texas 1s the only state in the
country in which the purchase of
workers’ compensation insurance
is elective for all private sector
employers. The most recent re-
search by the ROC on this 1ssue
indicates that, based on a survey
of approximately 2,800 Texas
employers in late 2001, an esti-
mated 65 percent of Texas em-
ployers employing 84 percent of
the Texas workforce purchase
workers’ compensation coverage,
with the remaining 35 percent of
employers opting to be “nonsub-
scribers” to the system."

For those employers who do
purchase coverage, several work-
ers’ compensation insurance op-
tions are available. Employers
may purchase coverage from an
insurance carrier, may self-insure
(assuming they meet certain
statutory and TWCC rule crite-
ria) or may collectively purchase
a policy through an insurance car-
rier (i.e., group insurance), also
if they meet certain criteria.

Several bills were approved
during the 78" Legislative Ses-
ston related to workers’ compen-
satton coverage issues, and two
significantstatutory changes were
made that should expand em-
ployers’ ability to obtain work-
ers’ compensation coverage in
ways not previously allowed by
law.

HB 2095
(Rep.Robby Cook/Sen. Staples)
While employers may self-
insure individually or form groups
to purchase workers’ compensa-
tion insurance, Texas law did not
allow employers to form groups
HB 2095 allows
employers who meet certain cri-
teria to do just that. Subject to
the approval of the Commissioner

to self-insure.

of Insurance, groups of five or
more employers with acombined
net worth of at least $2 million
engaged in similar types of busi-
ness and are members of a trade
or professional association may
form groups to self-insure.”
Much of the discussion
about allowing group self-insur-
ance centered on how to ensure
that groups would remain able to
pay workers’ compensation

claims should some or all of their
members become insolvent.
Several provisions of the bill at-
tempt to address this concern by
requiring that groups provide
surety bonds, by making the
other members of a group re-
sponsible for the insolvency of
any one member, and allowing
the Commissioner of Insurance
to assess other groups to pay
claims should an entire group be-
come insolvent. In addition, the
bill created an advisory commit-
tee to offer a recommendation as
to whether employers who self-
insure via groups should be re-
quired to participate in a guar-
anty association that would as-
sume the payment of claims for
insolvent members. Guaranty
associations are already man-
dated for workers” compensation
insurance carriers and self-in-
sured employers in Texas.

HB 2095 also included lan-
guage amending the Insurance
Code to make it easier for employ-
ers to form groups to purchase
workers’ compensation cover-
age. Prior law required that busi-
ness entities wishing to partici-
pate in a group must be engaged
in a “same or similar” business
pursuit as the other members of
the group. The new language in-
cluded in HB 2095 allows busi-
ness entities not engaged in simi-
lar lines of business to also come
together to form groups, if those
members are in the same trade
association.



HB 1865
(Rep. Bonnen/Sen. Williams)
HB 1865 made a statutory
change very similar to that found
in HB 2095 relating to the abulity
of business entities in a trade
association to purchase workers’
compensation coverage as a
group. However, the wording in
this bill is slightly different, and
makes it clear in redefining the
term “group” as it relates to the
ability to purchase coverage that
the Commissioner of Insurance
must approve the formation of
such a group.

SB478
(Sen. Duncan/Rep. Campbell)
This bill clarified that indi-
viduals who perform in certain
entertainment events that may
benefit a political subdivision,
but are not paid by the political
subdivision for these services,
are not employees of the political
subdivision for workers’ com-
pensation purposes.”

SB1192
(Sen. Carona/Rep. Seaman)
Although not a coverage 1s-
sue per se, this bill relates to an
important aspect of the workers’
compensation system involving
defunct insurance carriers. The
bill modified the way claims are
handled by the Texas Property
and Casualty Insurance Guaranty
Association (TPCIGA), which
assumes payment of claims for
insurance carriers that become
insolvent.  Significant changes
were included in this bill relating
to the qualification foranetworth
provision that allows TPCIGA
not to assume the claims of some
large employers, and in other ar-

eas; generally, these changes will
have minimal impact on how in-
jured employees whose carriers
become insolvent have their
claims handled, and in most cases
actually emphasized the respon-
sibility of TPCIGA to pay work-
ers’ compensation claims as the
former cartier would have been
obliged to do.

5) Legal Issues

Tort reform was a major is-
sue in the 78" session, and the
provisions of HB 4 (Rep.
Nixon/Sen. Ratliff), the omni-
bus tort reform bill, also made
some changes to workers’ com-
pensation law. Article 4 of HB 4
(relating to proportionate respon-
sibility of parties in a civil law-
suit) amended Section 417.001
of the Labor Code, which de-
scribes the ability of an insurance
carrier to subrogate a recovery
made by an injured employee
against a third party found to be
responsible for an on-the-job in-
jury. As noted in the previous
section on coverage issues, em-
ployers who purchase workers’
compensation insurance cannot
be sued for simple negligence for
an on-the-job injury. However,
an employee injured on the job is
allowed by law to bring suit
against another party for such an
injury (for example, the manu-
facturer of a product that con-
tributed to the employee’s in-
jury). If the employee receives a
recovery from such a third party,
the workers’ compensation in-
surance carrier is allowed to sub-
rogate (i.e., recover) the cost of
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any benefits paid to that em-
ployee against the employee’s
court award. HB 4 alters the
carrier’s ability to subrogate in
these cases by limiting the
carrier’s subrogation rights to the
amount of benefits paird minus
an amount the court determines
based on a percentage of respon-
sibility assigned to the employer.
In other words, the fault of the
employer is considered in the
calculation of the carriet’s subro-
gation award, thereby limiting a
carrier’s ability to fully recover
all benefits paid on behalf of the
worker. This limitation may be
indirect (in the case of an em-
ployer/carrier relationship) or
direct (in the case of a self-in-
sured employer). Although sub-
rogation claims are relatively rare,
this provision could have a long
term impact of increasing costs
that remain internal to the work-
ers’ compensation system rather
than being borne by third parties.
It should also be noted that a
provision was added to HB 4 to
clearly state that the changes
made by this section were not
intended to alter the immunity of
employers covered by workers’
compensation to suits for simple
negligence.

HB 2323
(Rep.McReynolds/Sen. Carona)
This bill addressed an uncer-
tainty in the Labor Coderegarding
the filing of suits in District Court.
Section 410.252 speaks to where
a party wishing to appeal a final
TWCC administrative decision
may do so, requiring that such a
suit be filed within 40 days of the
tinal TWCC decision in the Dis-



trict Court of the county where
the employee was living at the
time of injury.** The law was not
specific as to what occurs if an
employee or insurance carrier files
suit in another county. HB 2323
clarifies that if this occurs, the
court in which the suit was incot-
rectly filed shall transfer the case
to the correct court, and that the
40-day timeframe requirement is
satisfied if the suit was filed
timely in the first court.

6) Employment Related
Issues

Four bills were proposed re-
lated to employment issues, but
none passed. (See Section 2 on
proposed legislation that did not
win passage for a discussion of
these bills.)

7) State Agency/State
Budget and Funding
Issues

No single issue received as
much attention during the 78™
session as the state’s biennial
budget for FY 2004-2005, ex-
pected to be some $10 billion
short of revenue to fund pro-
jected state expenses. Several
bills related to the budget or state
agencies involved in workers’
compensation were proposed
during the 78" session, and a few
of these won passage.

HB 3318
(Rep. Luna/Sen. Bivins)

The Subsequent Injury Fund
(SIF) is responsible for the pay-
ment of Lifetime Income Ben-

efits (LIBs) to a small group of
injured employees, and for cer-
tain reimbursements to insurance
carriers. Historically, for state
budget and accounting purposes,
the SIF has been classified as a
“special fund in the state trea-
sury,” and been administered by
TWCC. HB 3318 redefines the
SIF as a general revenue fund,
which means that the STF will be
required to receive a legislative
appropriation like state agencies
and other general funds. Previ-
ous to this change, TWCC sim-
ply paid obligations and collected
revenues for the SIF without the
need for a specific appropriation.
Another bill, HB 3378 (Rep.
Hope/Sen. Shapleigh) which
designates the SIF a “dedicated
general revenue account,” also
won passage, and these bills have
not been reconciled as of this
writing.

SB 287
(Sen. Ellis/Rep. Chisum)

Several bills were offered (and
one passed) changing the terms
of office of TWCC’s six-member
board.
change requires all state agency
and entity boards to be com-
posed of an odd number of mem-
bers, unless a specific statutory

A recent Constitutional

exemption s granted. Article 47
of SB 287, related to this issue,
maintains TWCC’s six-member
board (with three members rep-
resenting employers and three
representing employees), and
calls for staggered two-year terms
(currently, TWCC board mem-
bers serve six-year terms), with
the terms of three members ex-
piring on February 1 of each year.
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SB 287 also revised the six-mem-
ber board of the State Office of
Risk Management (SORM) to
transform it to a five-member

board.

8) State Workers’ Compen-
sation Program Issues

Most employees of the State
of Texas are msured for work-
ers’ compensation purposes
through the State Oftice of Risk
Management (SORM). How-
ever, a few large agencies and
entities — the University of Texas
System, the Texas A&M Univer-
sity System, and the Texas De-
partment of Transportation —
manage their own programs, and
are not covered through SORM.

HB 2600 and HB 2976 also
made major changes to the
SORM-administered state pro-
gram. That legislation required
SORM to establish a program
that made each covered state
agency share more fully in the
costs and risks involved in the
state workers’ compensation pro-
gram by allocating to that agency
an annual assessment, somewhat
like an employer’s workers” com-
pensation premium. This mnita-
tive was dubbed a “risk-reward”
program because in concept,
agencies that suffered higher
losses than their assessment
would be forced to make up the
difference from other funds,
while agencies that suffered
lower losses could be allowed by
the Legislature to keep some of
the savings. Transition to an
agency-paid system rather than
the former approach, in which



the state budget in general paid
the majority of workers’ com-
pensation costs, required SORM
to calculate an appropriate as-
sessment amount for each agency
based on several statutory fac-
tors. Although most agencies
have paid their assessments, a
tew have raised concern that their
assessment amount was unrea-
sonably high and/or did not re-
tlect their actual loss history. As
a result of these concerns, sev-
eral pieces of legislation were
introduced to allow specific agen-
cies or entities to leave the
SORM program.

The bills passed in the 2003
regular session related to work-
ers’ compensation issues for state
employees were:

HB 2359

(Rep. Ritter/Sen. Armbrister)
Section 23 of this omnibus bill
related to the state employee re-
tirement system allows the
agency that administers this sys-
tem, ERS, to be exempt from
any statutory provisions relevant
to SORM’s workers” compensa-
tion program. In addition, the
ERS Board of Directors is al-
lowed broad authority to “ac-
quire services described in that
chapter” (presumably, workers’
compensation coverage) “in any
manner or amount the board con-
siders reasonable.” It is not
known at present how ERS will
exercise this authority. The same
language is included in HB 2425
(Rep. McCall/Sen. Duncan).

HB 1230

(Rep. Elkins/Sen. Carona)
SORM’s enabling statute requires
the agency to act as a risk man-
ager and insurance manager for
state agencies it covers.” HB
1230 allows SORM to extend
risk management services to em-
ployees of Community Supervi-
sion and Corrections Depart-
ments (CSCDs) in the same man-
ner as for state employees.

HB 2116

(Rep. Fred Brown/Sen. Ogden)
This bill is also related to disas-
ters, in that it provides state
workers’ compensation coverage
tor employees of Texas Task
Force 1, a volunteer force that
may be activated by the Gover-
nor to respond to a natural or
man-made disaster by perform-
ing rescue and recovery opera-
tions. Coverage is provided
through SORM as it would be
for other state employees, with
the Governor’s Oftice of Emer-
gency Management to reimburse
SORM for the actual cost of any
medical or indemnity payments
made to these volunteers. In ad-
dition, the bill lays out a frame-
work for calculating the Average
Weekly Wage (AWW) of Task
Force 1 members, based on their
wages from their regular employ-
ment, since service on the task
torce is unpaid.

SB 1652

(Sen. Shapiro/Rep. Morrison)
This omnibus higher education
bill also included in Article 4 pro-
visions relating to the workers’
compensation coverage of em-
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ployees of the University of
Texas or Texas A&M University
Specifically, the bill
clarifies that employees of these

systems.

system are entitled to benefits
under the state workers’ com-
pensation program regardless of
whether they were hired in, work
in, or were injured in Texas.
However, the bill also clarifies
that an employee who “elects to
pursue remedies” in the state
where the injury occurred (pre-
sumably, in the case of another
state) 1s not also entitled to state
workers’ compensation program
benefits.

Two New Members
Appointed to ROC
Board

The Research and Oversight
Council on Workers” Com-
pensation is pleased to an-
nounce two new appoint-
ments to its board of direc-
tors. Commissioner Richard
A. Smith, Chair of the Texas
Workers” Compensation
Commission (TWCC), has
been appointed as the em-
ployer representative and
Eddie
Wilkerson has been ap-
pointed as the employee rep-

Commissioner

resentative. They replace
Lonnie Watson and Rebecca
Olivares. The ROC appreci-
ates the leadership provided
by Mr. Watson and Ms.
Olivares during their time on
the ROC board.




Section 2:

Workers’ Compensation Legislation That Did Not Pass

1) Medical Issues

HB 1896 (Rep. King) and
SB 1134 (Sen. Carona) were
bills related to the creation of in-
surance carrier networks for
workers’ compensation medical
care, and addressed a fundamen-
tal issue in the system — namely,
how doctors are selected to pro-
vide care to injured employees.
Although insurance carriers are
allowed to create their own net-
works to provide workers’ com-
pensation medical care under
current law, injured employees
covered by those carriers are not
required to use these networks.
HB 1896 and SB 1134 would
have changed the general choice
of doctor process from one in
which an injured employee may
choose a treating doctor from any
on TWCC’s Approved Doctor
List (ADL) to one in which an
injured employee must choose a
doctor from within the carrier
network, if the carrier offers a
network. Other provisions of
this bill described the informa-
tion to be provided to injured
employees in the networks, the
standards that would have ap-
plied to the networks, and the ar-
rangements between carriers and
doctors involved in the networks.
While both bills were introduced
and significant discussions oc-
curred between insurance cartier,
employer and health care pro-
vider representatives regarding
these provisions, negotiations
could not produce a final con-

sensus between the groups, and
neither bill was ever heard in
committee.

HB 3285 (Rep. Martinez
Fischer) related to the fee guide-
line adopted by TWCC in re-
sponse to the mandate of HB
2600, also did not pass. The fee
guideline proposal adopted by
TWCC in April 2002 resulted 1n
an overall decrease in the levels
of reimbursement provided to
health care providers (from an
aggregate of approximately 140
percent of the amount reim-
bursed under the Medicare sys-
tem to 125 percent), and this
prompted a lawsuit by the Texas
Medical Association (TMA) and
Texas AFL-CIO, which con-
tended that the decrease in re-
imbursement would cause cer-
tain doctors to leave the system.
These same concerns were
voiced by proponents of HB
3285, which would have placed
in statute the approximate reim-
bursement amounts under
TWCC’s current fee guideline.
HB 3285 won approval of the
House Committee on Business
and Industry but was never heard
in the full House. In May 2003,
Judge Dietz of the 126th District
Court in Austin lifted a previous
injunction on the April 2002
TWCC fee guideline, removing
any apparent obstacles to its
implementation. In mid-June, it
was announced that the 2002
TWCC Medical Fee Guideline
would become eftective on Au-
gust 1, 2003.
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HB 3000 (Rep. Capelo)
also sought to make a statutory
change related to the TWCC fee
guideline. This bill would have
allowed certified surgical assis-
tants and surgical first assistants
to bill and be reimbursed under
the new Medicare-based fee
guideline. Medicare does not al-
low these (and some other) types
of health care providers to bill
and be reimbursed. Although the
Labor Code was not changed to
allow billing of these providers,
TWCC retains authority under
the statute to make necessary
modifications to the Medicare-
based fee guideline by rule.”

SB 1576 (Sen. Carona) and
HB 3589 (Rep. Giddings) also
involved modifications to a por-
tion of workers’ compensation
law created by HB 2600 in 2001.
Another aspect of HB 2600 de-
signed to improve the quality and
reduce the cost of medical care
had called for a feasibility study
on regional workers’ compensa-
tion health care delivery net-
works. This study was to be
overseen by a Governor-ap-
pointed Health Care Network
Advisory Committee (HNAC),
containing voting members from
both employer and employee
groups, which would also ap-
prove network standards and re-
port card (i.e., quality measure-
ment) measures on which these
networks could be assessed. A
unique aspect of these HNAC
networks, if created, is that they
would be voluntary for insurance



carriers, employers, and em-
ployees (although once “opting
in” to the network, injured em-
ployees would be required to
receive care in the network,
with certain exceptions). A fea-
sibility study between the 77"
and 78" sessions revealed that
such networks could be fea-
sible, given certain assump-
tions about employee participa-
tion levels, and should be at-
tempted on a pilot basis for
state employees in the Austin/
San Antonio and Houston ar-
eas. SB 1576 would have in-
corporated certain statutory
changes requested by the
HNAC into the Labor Code, as
well as placed some structure
on a state employee pilot
project, while also allowing the
pilot to grow to include other
insurance carriers after one year
with the HNAC’ approval, if
successful. While the HNAC
project can continue under cur-
rent law, the HNAC-requested
statutory changes did not win
passage.

SB 1573 (Sen. Carona/
Rep. Giddings) would have
required IROs to consider the
payment policies of TWCC in
deciding medical disputes, if
these policies are raised by a
party; this bill was identical to
a portion of SB 1804, which
did pass.

SB 1767 (Sen. Carona)
would have made a number of
changes to the TWCC medical
dispute resolution process. The
bill would have required the
medical dispute process to con-
sider and apply the payment
policies of TWCC (1.e., the dis-

pute process would not allow a
ruling counter to the payment
policies, an approach more
strict than that in SB 1804 and
SB 1573); made all medical dis-
putes between a health care pro-
vider and an insurance carrier
“loser-pay” (currently, the cost
of TRO reviews involving
preauthorization denials are
paid for by the insurance car-
rier, regardless of outcome,
while IRO reviews on retro-
spective disputes are “loser
pay”); clarified the authority of
an insurance carrier to audit the
bills of a health care provider,
and required TWCC to order a
refund to a carrier from a health
care provider that receives pay-
ments not in compliance with
the fee guideline; created an al-
ternate process for resolution of
medical disputes brought by
workers’ compensation claim-
ants; allowed TWCC to contract
with the Texas Medicare inter-
mediary to resolve medical fee
disputes; and required TWCC
to provide a copy of a certified
record of a medical dispute to
parties to the dispute, among
other changes.

Several other bills would
have made specific statutory
changes related to billing and
payment for medical services.
SB 603 (Sen. Ellis) would
have set out specific criminal
penalties for health care provid-
ers who bill workers” compen-
sation insurance carriers in ex-
cess of the amount they nor-
mally charge outside the work-
ers’ compensation system.
These penalties would have ap-
plied only to treatments and ser-
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vices not priced at a specific
amount under the TWCC fee
guideline, and would have been
scaled to the amount by which
the provider overcharges, vary-
ing from a Class C misdemeanor
to a first degree felony.

SB 1311 (Sen. Van de
Putte) would have changed
several statutory provisions re-
lated to pharmaceutical services
in the workers’ compensation
system. The bill would have
required TWCC to adopt a
pharmacy fee guideline to set
specific pricing for drugs; in
addition, SB 1311 would have
required an insurance carrier to
notify a pharmacist prior to de-
nying payment for a pharma-
ceutical drug, and if no notifi-
cation is given, require payment
tor the drug. Another provision
was also related to the contflict
with the Occupations Code involv-
ing an injured employee’s abil-
ity to receive a brand name
drug when a generic equivalent
is available (see HB 833). Un-
like the approach in HB 833,
SB 1311 would have required
an injured employee to pay the
full price for a brand name
pharmaceutical to the pharma-
cist, then allowed the employee
to seek reimbursement from
the insurance carrier for the
amount payable for the generic
equivalent.

HB 566 (Rep. Berman)
would have expanded the cir-
cumstances in which a health
care provider could bill an in-
jured employee for health care
services. Specifically, if an in-
jured employee’s workers’ com-
pensation claim is denied by an



insurance carrier as NON-com-
pensable (i.e., as having not
arisen in the course and scope of
employment), and medical bills
submitted by a health care pro-
vider are denied on this basis, the
health care provider would have
been allowed to bill the injured
employee for these services if
the employee does not contest
the denial of compensability
within 45 days. Under current
law, a provider can only bill an
injured employee in cases where
an injury 1s “finally adjudicated”
as non-compensable.”

HB 1266 (Rep. Goolsby),
while not specifically related to
the workers’ compensation sys-
tem, would have altered the re-
quirements for a health care pro-
vider to perform spinal manipu-
lation and adjustment, relatively
common procedures in the sys-
tem. Only health care providers
who recetve at least 300 hours
of classroom instruction in spi-
nal manipulation or adjustment
and at least 600 hours of super-
vised training at an institution or
facility in which manipulation or
adjustment are the primary
means of treatment would have
been allowed to perform such
treatment.

2) Income Benefit Issues

The Downs Decision

Several bills were proposed
related to the Downs issue, as
well, but did not win final pas-
SB 819 (Sen. Fraser)

would simply have stated that a

sage.

carrier’s failure to pay or deny
benefits within seven days does

not affect the carrier’s ability to
dispute compensability, but
rather is an administrative viola-
tion. HB 2098 (Rep. Oliveira)
would have removed the connec-
tion between a carrier’s failure to
pay or deny within seven days
and the ability to dispute com-
pensability, as well, but only for
political subdivisions that self-
The definition of writ-
ten notice would also have been
modified for these entities. An-
other unique aspect of HB 2098
would have made the penalty for

insure.

tailure to pay or deny within
seven days payable to the injured
employee an amount equal to
“double the amount due for the
days delinquent.”* HB 2177
(Rep. Elkins), a companion bill
substantively identical to SB
1282, also did not pass.

Other Bills Related to Income
Benefits That Did Not Pass

HB 2057 (Rep. Christian)
would have repealed a statutory
change made by HB 2600 in
2001 that allows injured employ-
ees to claim income benefits
based on all their pre-injury, IRS-
reportable income, rather than
just the salary from the job where
the injury occurred, effective for
injuries on or after July 1, 2002.
This provision of HB 2600 1s
commonly referred to as a “mul-
tiple employment” benefit, since
it allows employees who have
more than one job to receive ben-
efits based on all their jobs. In-
surance carriers are allowed to
claim reimbursement from the
TWCC Subsequent Injury Fund
(SIF) for additional benefits paid
based on multiple employment.
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HB 2307 (Rep. Jesse
Jones) would have established
that an injured employee’s eligi-
bility and receipt of federal So-
cial Security disability benefits
should be considered “determi-
native” of the employee’s con-
tinued impairment for purposes
of workers’ compensation ben-
efits (Le., that if the employee is
receiving Social Security ben-
efits, this fact should suggest that
they remain eligible for workers’
compensation benefits).

HB 3220 (Rep. Bohac)
would have allowed an insurance
carrier to pay Impairment In-
come Benefits (IIBs) based on a
“reasonable assessment” of an
employee’s impairment rating in
a case where the impairment rat-
ing given by a TWCC designated
doctor 1s disputed by the carrier.
Although this issue 1s not explic-
itly covered by current statute,
TWCC rule requires an insurance
carrier to pay based on the im-
pairment rating given by the des-
ignated doctor, regardless of dis-
pute.* The bill would also have
allowed an injured employee or
an insurance carrier to request a
clarification report from a desig-
nated doctor for up to one year
after the designated doctor’s ini-
tial report.

3) TWCC Authority and
Enforcement Issues

HB 3533 (Rep. Lauben-
berg) contained several provi-
stons related to TWCC authority
and other changes to the Labor
Code. Use of the TWCC name
and logo by private entities would
have been specifically prohibit-
ed under this bill, with specific



ctvil and administrative penal-
ties for doing so; a requirement
that employers who do not pur-
chase workers’ compensation
coverage file a notice attesting to
their coverage status with TWCC
would have been removed, as
would a requirement that TWCC
schedule a formal dispute resolu-
tion proceeding (known asa Con-
tested Case Hearing) at the same
time as an informal mediation is
set;?” and TWCCwould have been
granted specific statutory author-
ity to access the records of any
participant in the workers’ com-
pensation system.

SB 1575 (Sen. Carona/
Rep. Giddings) would have pro-
vided greater immunity from law-
suits for members of the Medical
Quality Review Panel (MQRP).
This bill did not pass in its own
right but was later incorporated
into SB 1574.

4) Workers’ Compensation
Coverage Issues

HB 3266 (Rep. Gallego)
contained a provision similar to
that found in HB 1865 and HB
2095 relating to the ability of a
member of a trade association to
purchase coverage as a group.
Several other bills proposed re-
lating to subscription and
nonsubscription issues did not
win passage. One of the primary
incentives given to employers to
purchase workers’ compensation
insurance 1s that those who do so
cannot be sued by their employ-
ees injured on the job for simple
negligence. Nonsubscribers, on

the other hand, traditionally as-
sume greater risk of litigation.

HB 570 (Rep. Fred
Brown) would have extended
protections from lawsuits to non-
subscribers who provide their
injured employees with certain
levels of on-the-job injury ben-
efits by limiting their liability in a
lawsuit to $250,000, minus any
benefits paid.”

HB 851 (Rep. Fred Brown)
relates to another incentive pro-
vided to employers to purchase
coverage — the requirement that
workers’ compensation insurance
be offered in order to bid on a
government construction con-
This bill would have al-
lowed nonsubscribers to bid on

tract.

these government contracts as
well, provided they offer on-the-
job injury benefits in the same
amounts noted in HB 570.

HB 1375 (Rep. Farabee)
also would have provided greater
ability for nonsubscribers to bid
on government construction con-
tracts by only requiring workers’
compensation coverage for con-
tracts that exceed $9,000 in a
tiscal year.

SB 477 (Sen. Duncan) re-
lated to the eligibility for work-
ers’ compensation benefits of
professional athletes in the Cen-
tral Hockey League, which in-
cludes several franchises in Texas.
Under workers’ compensation
law, professional athletes are gen-
erally required to choose between
recetvingworkers’ compensation
benefits or compensation under
SB 477 would
have applied this provision to

their contracts.

Central Hockey League athletes.
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5) Legal Issues

HB 2982 (Rep. Nixon)
would have changed current law
regarding what entities an em-
ployee may sue in the event of an
on-the-job injury. An injured
employee may not sue his or her
employer for simple negligence if
that employer provides workers’
compensation coverage, but
nothing in the law prohibits an
employee of a subcontractor on a
construction project, for ex-
ample, from suing the general
contractor on the job, or the
owner of the construction site.
HB 2982 would have established
that if workers’ compensation
coverage is provided, it is the
exclusive remedy foran employee
of a subcontractor or indepen-
dent contractor hurt on the job
against not only his or her em-
ployer, but also the general con-
tractor and owner of the pre-
mises where construction occurs.
This prohibition against suit
would nothave applied to a death
claim involving an intentional
act,omission, or gross negligence.

HB 2788 (Rep. Eiland)
would have allowed an injured
employee to sue his or her em-
ployer for an on-the-job injury
and collect workers’ compensa-
tion benefits, and also stipulated
that the workers’ compensation
insurance carrier in the case
would not have to pay benefits to
the employee for any amount
determined to be the fault of the
employer, but rather, the em-
ployer would pay this amount
directly to the employee.

HB 704 (Rep. Solomons)
would have exempted the State



Office of Risk Management
(SORM), a state agency that acts
as the insurance carrier for most
state agency workers’ compen-
sation claims, from a section of
the Labor Code that set a maxi-
mum percentage for a carrier to
pay a claimant’s attorney fee in a
subrogation case. Since a carrier
and injured employee may have a
similar interest in pursuinga third
party (the employee to try and
recover damages, and the carrier
to recover benefits already paid),
the law requires a carrier to pay
some portion (a maximum of one-
third of the carrier’s recovery) of
the attorney fees in such a case,
unless the carrier has its own
counsel.” HB 704 would have
exempted SORM from this maxi-
mum percentage. SB 675 (Sen.
Estes) would have clarified that
not only i1s an employer who car-
ries workers’ compensation in-
surance protected from lawsuits
by its employees, but also a par-
ent or subsidiary corporation of
the employer, orany other named
insured on the workers” compen-
satton policy.

SB 496 (Sen. Janek) and
HB 1240 (Rep. Nixon), while
not related to workers’ compen-
sation benetfits per se, would have
affected lawsuits brought by
plaintiffs claiming harm from
exposure to asbestos, which may
occur in the course of work.
Amongother provisions, the bills
would have established an “inac-
tive docket” for asbestos law-
suits, allowing these suits to move
torward when the plaintiff be-
gins to exhibit symptoms of as-
bestos-related illness.

HB 2406 (Rep. Stick)
would have raised the maximum
hourtly cap on attorney’s and le-
gal assistant’s fees under the La-
bor Code from the current levels
set by TWCC rule ($150 an hour
for attorneys and $50 an hour for
legal assistants) to 35 percent
and 12 percent of the SAWW,
respectively.  This was an at-
tempt to tie the hourly maximum
to a rate that would change with
time, rather than remain static.
Finally, although not purely a
legal issue,

HB 1356 (Rep. Thompson)
dealt with access to workers’
compensation claim records in
the workers’ compensation sys-
tem. The bill attempted to ad-
dress difficulties with the imple-
mentation of legislation from the
77" session designed to allow
group health insurance carriers
access to TWCC workers’ com-
pensation claims data, in order to
determine if potential subclaims
(ie., claims in which the group
health care paid for costs that
should have been borne by a
workers’ compensation insurance
carrier) exist.”” The language in
HB 1356 would have allowed
group health carriers broad ac-
cess to certain elements of
TWCC claims data on a regular
basis to check for subclaims and
other activity that may be fraudu-
lent.

6) Employment Related
Issues

While none passed, four bills

of note were proposed related to
general employment issues that
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may have had some impact on
workers’ compensation or, more
broadly, onworkplace injury ben-
efit plans of nonsubscribers.

HB 328 (Rep. Chisum)
would have allowed an employer
to inquire with a prospective
employee about the existence of
any prior workers’ compensation
claims, injuries or disabilities, and
established that if the employee
did not answer truthfully, he or
she could forfeit rights to future
benetits for the injury or disabil-
ity in question from that em-
ployer. Inaddition, the employer
could not be sued solely because
he or she relied on information
from the employee in determin-
ing not to hire the employee.

HB 359 (Rep. Dutton)
would have prohibited an em-
ployer from requiring as a condi-
tion of employment that an em-
ployee submit to mandatory ar-
bitration of an employment dis-
pute that could be the basis for a
complaint with the state or fed-
eral government. This provision
could have had some effect on
the use of mandatory arbitration
for on-the-job injury claims by
nonsubscribers.

HB 371 (Rep. Dutton)
would have prohibited the use of
mandatory arbitration by an em-
ployer during the first 90 days in
which an employee is on the job.

HB 3430 (Rep. Martinez
Fischer), also related to arbitra-
tion, would have prohibited en-
forcement of arbitration in a per-
sonal injury claim unless each
party to the claim agrees to the
arbitration and is represented by
an attorney.



7) State Agency/State

Budget and Funding
Issues

HB 2774 (Rep. Solomons)
would have made two statutory
changes related to the SIE. The
SIF currently pays Lifetime In-
come Benetfits (LIBs) to a small
group of injured employees who
qualify for those benefits based
on a second injury (e.g.,, an em-
ployee who is blind in one eye
and subsequently loses sight in
the other as a result of an on-
the-job injury, therefore qualify-
ing for LIBs); reimburses insur-
ance carriers ordered to pay ben-
efits in disputes in which they
later prevail; and reimburses in-
surance carriers for income ben-
efits based on multiple employ-
ment. HB 2774 would have re-
quired TWCC to enter into a
Memorandum of Understanding
with the Texas Department of
Health to determine, on an an-
nual basis, if any recipients of
LIBs paid from the SIF have
died. In addition, the bill would
have increased funding for the
SIF by requiring insurance carri-
ers to pay in larger sums of money
to the SIF in death claims in
which no beneficiary survives the
deceased employee. Current law
requires an amount equal to 364
weeks of death benefits be paid
into the SIF; the bill would have
increased this to an amount
equal to 401 weeks of benefits
(the current statutory cap on in-
come benefits payable to injued
employees).

SB 1529 (Sen. Brimer) also
would have made changes to the
operation and management of
the SIF. The administrator of the

SIF, currently a TWCC employee
who answers to the TWCC Ex-
ecutive Director, would have
become a Governor-appointed
post. In addition, the SIF would
have been allowed to fund other
workers’ compensation health
care network costs (the SIF is
already required by HB 2600 to
pay certain costs related to the
HNAC network project, up to
$1.5 million), and the reserving
requirements for the SIF to trig-
ger an increase in the workers’
compensation insurance carrier
maintenance tax (in the event
that current reserves are not ad-
equate to fund expected liabili-
ties) would have been decreased.

HB 2808 (Rep. Giddings)
would have transferred certain
authority over the Texas Mutual
Insurance Company (TMIC)
from the Texas Department of
Insurance (TDI) to TWCC, as
well as strengthened member-
ship and audit report require-
ments relevant to the TMIC
Board. In addition, the bill pro-
posed to statutorily lengthen the
timeframe in which TWCC may
request or receive a grant from
TMIC from September 1, 2003
to September 1, 2005.”!

SB 101 (Sen. Van de Putte)
would have barred former
TWCC Commissioners and
TWCC or State Office of Ad-
ministrative Hearings (SOAH)
personnel from going to work for
insurance carriers for certain
timeframes after they leave ser-
vice with the state. For commis-
sioners, this period would have
been two years; for TWCC and
SOAH personnel, one year.
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HB 3233 (Rep. Todd
Smith) would have transferred
the administrative hearing func-
tions of certain state agencies,
including TWCC, to the State
Oftice of Administrative Hear-
ings (SOAH). Under current law,
TWCC resolves all disputes re-
garding indemnity benefit mat-
ters, while SOAH handles ap-
peals of workers’ compensation
medical disputes and disputes
involving administrative penal-
ties and sanctions.

Several bills, including HB
3345 (Rep. Wohlgemuth), HB
3071 (also Rep. Wohlgemuth),
HB 2769 (Rep. Chisum, a com-
panion bill to SB 287), and SB
1952  (Sen. Ellis/Rep.
Swinford) proposed various two-
year term structures for TWCC’s
Board, but these bills did not
pass.

8) State Workers’ Compen-
sation Program Issues

HB 2427 (Rep. Fred
Brown) would have allowed
universities covered by SORM to
self-insure in the same manner
as the UT and Texas A&M sys-
tems. Similarly, SB 1243 (Sen.
Armbrister/Rep. Ritter)
would have allowed the Teach-
ers Retirement System (TRS) to
pursue workers’ compensation
coverage options outside of
SORM. Another bill, HB 322
(Rep. Noriega) would have al-
lowed state employees to con-
currently use all or part of their
sick leave and receive workers’
compensation income benefits.
Under current law, employees
must choose whether to use sick
leave or receive workers’ com-



pensation income benefits, but
cannot do both at the same time.

SB 147 (Sen. Barrientos/
Sen. Elkins) would have re-
quired state agencies to develop
risk management plans that meet
certain requirements and to sub-
mit these plans to SORM by July
15 of each odd-numbered year.
SORM would have, in turn, been
required to provide assistance to
agencies in creating these plans.
The bill specifically required that
risk management plans include
business continuity strategies
designed to keep agencies opera-
tional if faced with either man-
made or natural disasters or dis-
ruptions.

Notes

! All bills discussed in this article are re-
ferred to as either HB (House Bill) or
SB (Senate Bill) to indicate the chamber
of the Legislature where the bill origi-
nated, with the last name of the bill’s
author and, if applicable, the bill’s spon-
sor in the second house also noted af-
terward.

* See Striking the Balance: An Analysis of
the Cost and Quality of Medical Care in
the Texas Workers’ Compensation System,
Research and Oversight Council on
Workers” Compensation and Med-FX,
LLC, January 2001.

* For a more thorough description of all
the provisions of HB 2600 and other
legislation considered and passed by the
77™ Legislative session, see Texas Moni-
tor 6:2 Special Legislative Edition (Sum-
mer 2001), available online at
www.roc.state.tx.us/monform.htm.

4 See Texas Labor Code, Section 408.028
and Texas Occupations Code Section
562.0009.

® See Texas Labor Code, Section 413.042.
¢ It should be noted that neither the bill
nor current law requires an insurance car-
rier to respond to a request for
precertification.

" As discussed later in this section, the
Medicare payment policies have not yet

been implemented in the Texas work-
ers’ compensation system because of liti-
gation over the adopted 2002 TWCC
fee guideline. This litigation appears to
have ended, but as of this writing, no
effective date has been set for the new
guideline.

¥ Some of the original provisions of SB
1804 were not included in the final bill.
One of these provisions would have
revised the application process for
Supplemental Income Benefits (SIBs)
for certain injured employees. SIBs are
available to injured employees who sus-
tain impairment ratings of 15 percent or
more (a relatively small group of seri-
ously injured employees), who remain
unable to earn wages at their pre-injury
rate due to their injury, and who meet
certain other requirements. These in-
jured employees are required to apply
for SIBs on a quarterly basis; SB 1804
would have modified this to a twice-a-
year basis for injured employees who
have received SIBs continuously for at
least one year. SB 1804 also originally
contained a provision calling on TWCC
to study an alternative lower-cost medi-
cal dispute resolution process (see HB
3168, which did pass, for more informa-
tion on this subject), and a provision
requiring designated doctors in disputes
involving a SIBs recipient’s ability to re-
turn to work to more specifically address
tasks that the injured employee could
perform. However, these provisions
were not included in the final version of
SB 1804 approved by both houses.

* See Continental Casnalty v. Downs, Texas
Supreme Court, 81 SW3d 803 (Texas
2002).

1 Under Texas Labor Code, Section
408.082, income benefits begin to accrue
on the eigth day of disability, and first
payment of benefits is made about a
week later — generally, about 15 days af-
ter the date of injury.

" Texas Labor Code, Sections 407.061
and 407.001(5) require a self-insured em-
ployer to utilize a separate business en-
tity as a “qualified claims servicing con-
tractor.”

2 Notwithstanding the employee’s ac-
tual state of medical improvement, all
injured employees are considered to
have reached MMI at 104 weeks after
the date income benefits begin to accrue.
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This concept 1s known as “statutory
MMTI” (see Texas Labor Code, Section
401.011 (30)(B)). An exception may be
made to the statutory MMI requirement
for employees who undergo spinal sur-
gery; see Texas Labor Code, Section
408.104.

" Impairment ratings determine both
the duration of any Impairment In-
come Benefits (IIBs) an injured em-
ployee may receive (three weeks of ben-
efits are given for each percentage of
impairment), and the employee’s eligi-
bility for Supplemental Income Benefits
(SIBs) after IIBs have expired (an em-
ployee must have a rating of at least 15
percent to be eligible for SIBs. See Texas
Labor Code, Sections 408.121 and
408.142.

Y See Fulton v. Associated Indemmnity Cor-
poration, Cause #03-00-00449-CV.

1> See Texas Labor Code, Sections 401.011
(30)(B) and 408.104.

16 See Texas Labor Code, Section 410.208.
" See Albertson’s, Inc. v. Sinclair, 984
S.W2d 958 (Texas, 1999).

'® See Shields, Joseph, and D.C.
Campbell, A Study of Nonsubscription to
the Texas Workers’ Compensation System:
2001 Estimates, Research and Oversight
Council on Workers’” Compensation,
February 2002. It should also be noted
that the fact that an employer does not
carry workers’ compensation coverage
does not mean that employer provides
no benefits for on-the-job injuries; ac-
cording to the 2001 estimates, over half
of nonsubscribers surveyed (56 percent)
employing the vast majority of the
nonsubscriber workforce (80 percent)
indicated they pay some on-the-job in-
jury benefits.

' HB 2095 exempts groups in exist-
ence as of Sept. 1,2003 from the $2 mil-
lion net worth requirement.

» Specific events mentioned in SB 478
are: a stock show; rodeo; carnival; circus;
musical, vocal or theatrical performance;
professional baseball league or game;
professional hockey league or game;
wrestling event or match; vehicle or mo-
torcycle event; or “another entertain-
ment event.”

' In the case of an occupational disease
claim, the case may be filed in the county
the employee resided when disability
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began or an agreed county. See Texas
Labor Code, Section 410.252.

22 See Texas Labor Code, Section 412.011
(b).

2 See Texas Labor Code Section 413.011
().

24 See Texas Labor Code, Section 413.042.
Generally, “finally adjudicated” 1s inter-
preted to mean that the claim has been
finally decided within TWCC’s adminis-
trative system; however, this process can
be lengthy, and in some cases (such as
those where no further income benefits
are at stake), the injured employee may
have little incentive to contest a denial
and therefore receive “final adjudica-
tion.”

» The provision of HB 2098 requiring
a penalty be paid to an injured employee
was included in an earlier version of HB
2199, but not 1n the version that won
final approval.

% See TWCC Rule 130.6.

27 See Texas Labor Code, Sections 406.004
and 410.025.

*To receive these protections, nonsub-
scribers would have been required to of-
fer medical benefits of at least $300,000
for at least the 104 weeks following the
injury; at least $100,000 in accidental
death benefits for a fatality; and weekly
income benefits of at least 75 percent of
the employee’s preinjury income for at
least 104 weeks after the date of injury,
not to exceed $600 a week.

22 See Texas Labor Code, Section 417.003
(a) and (b).

** HB 1562 (77™ session, 2001) dealt
with a similar issue. See Texas Monitor
6:2 (Summer 2001), available online at
www.roc.state.tx.us/monform.htm.

*! Previous legislation from the 76™ ses-
sion in 1999 (HB 2510) authorized
TWCC to accept a grant from the Texas
Workers’ Compensation Insurance
Fund (now Texas Mutual Insurance
Company) for up to $2.2 million in oz-
der to implement steps to lower medi-
cal costs and improve medical quality.
TWCC submitted a grant request to
TMIC in early 2003 and was awarded a
$2.2 million grant in February 2003.
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