MEDICAL CONTESTED CASE HEARING DECISION MANUAL

Texas Workers’ Compensation Law

INTRODUCTION

This manual is being created and updated by the Division's Hearings section.  It serves as a guide for use by the Hearing Officers in deciding medical fee and necessity disputes.  The primary purpose of the guide is to help Hearing Officers achieve consistency in their decisions and inform system participants of the legal principles the Hearings Section may follow in deciding medical disputes.  Use of this manual is not intended to be a substitute for obtaining legal counsel or advice. The manual is an abbreviated summary of selected Medical Contested Case Hearing (MCCH) decisions.  An accurate understanding of the law covered in the manual may require reading the Act, rules, cases referenced and the user’s related independent research.  The content of the manual does not constitute official Division policy.  Application of the law to a given case will be dependent on the evidence offered at the MCCH by the parties and the facts found by the Hearing Officer based upon that evidence.

This manual will be added to and expanded as legally significant MCCH decisions are rendered and as the prevailing law changes.  Users of this manual should check it periodically for additions and changes.

ORGANIZATION FOR THE MANUAL

The organization for the manual is based on the type of dispute.  There are essentially two types of medical disputes, medical fee disputes and medical necessity disputes.  Contained within each of these dispute types are sub-topics.

HOW TO USE THE MANUAL

This manual is in MSWord format.  There are links from the table of contents to the section or subsection you wish to read.  In addition, there are links to each reference to a statute, rule, MCCH decision, and Appeals Panel decision.  Any reference to a Section (§) in the 400s refers to the 1989 Act.  Any reference to a § in the 100s refers to the Division’s Rules.  Because many issues overlap, cross-references are added where appropriate.  You may also search the document for specific words or phrases simultaneously 1) striking “Ctrl, f” or click “Edit”, and then, “Find” 2) clicking the “Find” tab at the upper right corner of the window, 3) entering the word or phrase to be found, and 4) clicking “Find Next” the middle box at the bottom right of the window.
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MEDICAL FEE DISPUTES

Overview
An employee who sustains a compensable injury is entitled to all health care reasonably required by the nature of the injury as and when needed. Texas Labor Code §408.021.  The term "health care" includes all reasonable and necessary medical aid, medical examinations, medical treatments, medical diagnoses, medical evaluations, and medical services. Texas Labor Code §401.011(19).
28 Texas Administrative Code §133.305(a)(4) provides that a medical fee dispute involves an amount of payment for non-network health care rendered to an injured employee (IE) that has been determined to be medically necessary and appropriate for treatment of that employee's compensable injury.  In order to obtain reimbursement from the insurance carrier (IC) for fees expended on health care, the health care at issue must have been provided to treat IE’s compensable injury.  See MCCH 11003.

The Division of Workers' Compensation (DWC) has jurisdiction to resolve fee disputes pursuant to Division rules, including Rule 133.307 (See Jurisdiction section, below).

Jurisdiction
Rule 133.307 (“MDR of Fee Disputes”) applies to requests for dispute resolution involving medical fees for non-network health care or certain authorized out-of-network health care not subject to a contract.

DWC Does Not Have Jurisdiction To Resolve Dispute Over Fees For Treatment Provided Subject to Network Contract
The Division’s Medical Fee Dispute Resolution (MFDR) section issued a decision finding that IC was liable for $400.56 of $769.32 sought by the Health Care Provider (HCP) for services rendered on June 30, 2004. The evidence presented in the MCCH revealed that the services at issue were provided pursuant to a network contractual agreement between IC and HCP. Consequently, the hearing officer (HO) found that the Division did not have jurisdiction to hear the dispute.
M4-05-3362-01.

In accordance with Rule 133.307(f)(2), a party to a medical fee dispute in which the amount of reimbursement sought by the requestor in its request for Medical Dispute Resolution (MDR) is equal to or less than $2,000.00 may request a medical contested case hearing (MCCH) conducted by a DWC hearing officer. For medical fee disputes involving reimbursement amounts more than $2,000.00, a party may seek a contested case hearing (CCH) before the State Office of Administrative Hearings (SOAH). See Rule 133.307(f)(1).

Pursuant to Rule 133.307(a)(2)(A) through 133.307(a)(2)(C), DWC has jurisdiction to resolve medical fee disputes requested under Rule 133.307(f) that were: pending for adjudication by the Division on September 1, 2007; remanded to the Division on or after September 1, 2007; or filed on or after September 1, 2007. In resolving non-network disputes regarding the amount of payment due for health care determined to be medically necessary and appropriate for treatment of a compensable injury, the role of the Division is to adjudicate the payment, given the relevant statutory provisions and Division rules. See Rule 133.307(a)(3).

Timeliness of Appeal to a DWC MCCH on Medical Fee Not Exceeding $2,000.00   
In order to request a DWC MCCH, a written request must be filed with the Division's Chief Clerk no later than the later of the 20th day after the May 25, 2008 effective date of the section or the date on which the decision of MFDR is received by the appealing party. See Rule 133.307(f)(2)(A).

Example of Untimely Appeal of MFDR Decision
Among the issues raised at the MCCH was whether Claimant timely appealed the decision of MFDR. The MFDR decision was dated August 11, 2010 and, under Rule 102.5, Claimant was deemed to have received it five days later, on August 16, 2010. Claimant thus had 20 days from August 16, 2010, or until the deadline date of September 6, 2010, to appeal the MFDR decision by requesting an MCCH pursuant to Rule 133.307(f)(2)(A). HO determined, based on the evidence presented at the MCCH, that Claimant’s faxed appeal of September 10, 2010 was not timely.
M4-10-2304-01.

Evidence at a MCCH on a Fee Dispute
At the MCCH, parties may submit supplemental documentation to support their claims that was not previously exchanged or presented to MFDR.
HCP provided therapy services to Claimant for his compensable injury.  Reimbursement was denied by IC because HCP did not submit a copy of the pre-authorization letter with the bill.  MFDR found that HCP was not entitled to reimbursement because the preauthorization letter was not submitted for review.  At the MCCH, HCP presented a copy of the physical therapy visit summary and the preauthorization letter covering the requested dates of service.  HO found that HCP was entitled to reimbursement in the amount of $191.61.
M4-08-5127-01. 

Application of Medicare Guidelines
The commissioner is required to adopt the most current reimbursement methodologies, models, and values or weights used by the federal Centers for Medicare and Medicaid Services (CMS), including applicable payment policies relating to coding, billing, and reporting. See Texas Labor Code §413.011(a). 

Pursuant to Rule 134.202(b), which applies to dates of service from August 1, 2003 through February 29, 2008, for coding, billing, reporting, and reimbursement of professional medical services, Texas Workers' Compensation system participants are required to apply the Medicare program reimbursement methodologies, models, and values or weights including its coding, billing, and reporting payment policies in effect on the date a service is provided with any additions or exceptions in this section. The applicable medical fee guidelines for dates of service on and after March 1, 2008 are Rules 134.203 and 134.204. Rule 134.203 applies to professional medical services provided in the Texas Workers’ Compensation system. Subject to the exceptions in Rule 134.203(a)(1), Rule 134.203(b) requires Texas workers’ compensation system participants to apply Medicare payment policies, with any additions or exceptions as provided in that section. Subject to the exceptions in Rule 134.204(a)(1)(A) – (E), Rule 134.204 applies to workers’ compensation specific codes, services, and programs provided in the Texas workers’ compensation system.

HCP’s Submission of Bill to IC Pursuant to Medicare Guidelines Requires Coding of Primary Diagnosis, Not Secondary Diagnoses
The decision of MFDR found that HCP was entitled to reimbursement from IC in the amount of $649.86 plus applicable accrued interest under CPT Code 90806 for psychotherapy services rendered from February 27, 2007 through July 6, 2007. Claimant sustained a compensable injury to her knee and HCP billed for the psychotherapy services using the Medicare ICD-9 code of 717.9 (internal derangement of the knee). IC argued that Claimant's compensable injury did not include depression or psychological disorders, that the correct ICD-9 code should have been 309.0 for adjustment disorder, and that, since the bill from HCP was not properly coded, IC should not be liable for the reimbursement amount at issue. A witness for HCP testified in the MCCH that Claimant was referred to HCP’s facility as a result of the knee injury and that all psychotherapy was a direct result of the compensable injury. The HO upheld the decision of MFDR because the evidence presented in the MCCH indicated that it was necessary for HCP to use the primary diagnosis (i.e., internal derangement of the knee) in submitting its bill pursuant to the Medicare guidelines, but that any secondary codes, such as adjustment disorder, were not required.
M4-08-1142-01.

HCP Not Entitled to Reimbursement for Use of CPT Code Modifiers Inconsistent with Medicare Payment Policies in Effect on Date of Service
HCP billed IC $418.26 twice for anesthesia services under CPT Code 01630 (anesthesia for open or surgical arthroscopic procedures on humeral head and neck, sternoclavicular joint, and shoulder joint not otherwise specified). In one request for reimbursement, HCP appended the CPT code with modifier “AD” for the date of service. HCP had also billed IC for the treatment under CPT Code 01630 with modifier “QX” for the date of service. The medical treatment at issue was provided at the direction of an anesthesiologist. IC denied the bill with the QX modifier, referring to “Medicare guidelines.” According to the MFDR decision, the “AD” modifier entailed medical supervision by a physician, and, as the treatment at issue was directed by an anesthesiologist, the billing with the “AD” modifier was found to be in line with Medicare payment policies in effect on the date of service. The MFDR decision further indicated that, according to Medicare guidelines in effect on the date of service, the “QX” modifier referred to a service performed by a certified registered nurse anesthetist (CRNA), without medical direction by a physician. The decision of MFDR thus disallowed the $418.26 sought by HCP with appended modifier “QX” and HCP appealed to an MCCH. At the MCCH, HO upheld the decision of MFDR after HCP failed to rebut the basis of the MFDR decision by a preponderance of the evidence. 
M4-11-1568-01.
Specific provisions contained in the Texas Labor Code or in Division rules take precedence over conflicting provisions adopted or utilized by CMS in administering the Medicare program. See Rule 134.203(a)(7). 

Division Rule Trumps Differing Medicare Policy
The decision of MFDR found that HCP was not entitled to reimbursement in the amount of $70.43 for health care services rendered to Claimant on June 13, 2008. IC denied HCP’s bill because, though it was signed by the physician who operated the clinic, the services in question were provided by a licensed nurse, whose signature was not included in the request. HCP argued in the MCCH that, according to Medicare policy, since the nurse was performing services “incident to” those of the physician who signed the bill, the nurse was not required to sign the CMS-1500 claim form. However, IC cited, among other things, Division Rule 133.20(e)(2), which mandates, in part, that a medical bill be submitted in the name of the licensed health care provider that provided the health care. Based on the evidence presented in the MCCH, HO upheld the decision of MFDR.
M4-09-2116-01.

Reimbursement Request by Health Care Provider (HCP)   

95-Day Requirement for HCP to File the Claim From Date of Service
Texas Labor Code §408.027 requires HCPs to submit claims for payment to IC not later than the 95th day after the date on which the health care services are provided to IE. Exceptions to the 95-day requirement are found in Texas Labor Code §408.0272.
MFDR found that HCP was entitled to reimbursement in the amount of $1,793.13. IC appealed, citing untimeliness of filing. Health care services were provided between the date of injury and 6/25/07. §408.027 requires providers to submit bills within 95 days from the date of service or risk forfeiture of reimbursement. Evidence established that although HCP sent the bill to its “clearinghouse” within the 95-day period, IC did not receive the bill until 10/31/07, a date outside the 95-day period. HO reversed the decision of MFDR, and held that HCP was not entitled to reimbursement due to an untimely filing with IC by HCP.
M4-08-2909-01.

Complete Bill Required
The bill must be complete, with any corrections submitted during the 95-day period. M4-08-3413-01.  There is no provision allowing for the resubmission of an incomplete or improperly submitted bill after the 95-day period.  M4-09-1662-01.

HCP shall include correct billing codes from the applicable Division fee guidelines in effect on the date or dates of service when submitting medical bills. See Rule 133.20(c).

Incomplete Bill – Incorrectly Coded
MFDR found that HCP did not submit a timely request for reimbursement to IC. Although the first bill for $68.25 was submitted within 95 days from the date of service, it was incorrectly coded.  Approximately six months after the date of service, HCP submitted a corrected bill which was properly coded.  IC denied the bill, citing §408.027, and the fact that the corrected bill was not submitted within 95 days.  HO affirmed the decision of MFDR that HCP failed to timely request reimbursement pursuant to §408.027.
M4-08-3413-01.
On and after May 23, 2008, the CMS requires the use of a National Provider Identifier (NPI) for both paper and electronic medical bills in the Medicare system. A billing lacking HCP’s NPI is considered to be incomplete. See MCCH 10081.

Carrier Request for Additional Documentation
Section 408.027(b) provides that IC may request additional documentation to process a claim. Rule 133.210(d) states that:

... any request by the insurance carrier for additional documentation to process a medical bill shall 1) be in writing; 2) be specific to the  bill or the bill’s related episode of care; 3) describe with specificity the clinical and other information to be included in the response; 4) be relevant and necessary for the resolution of the bill; 5) be for information that is contained in or in the process of being incorporated into the injured employee’s medical or billing record maintained by the health care provider; 6) indicate the specific reason for which the insurance carrier is requesting the information and; 7) include a copy of the medical bill for which the insurance carrier is requesting the additional documentation.

Request for Reconsideration (Rule 133.250)
In accordance with Rule 133.250(a), HCP may request that IC reconsider its final action on a medical bill. Such request for reconsideration must be submitted no later than 11 months from the date of service. See Rule 133.250(b). Rule 133.250(d) provides that the request for reconsideration shall:
(1) reference the original bill and include the same billing codes, date(s) of service, and dollar amounts as the original bill; 
(2) include a copy of the original explanation of benefits, if received, or documentation that a request for an explanation of benefits was submitted to the insurance carrier; 
(3) include any necessary and related documentation not submitted with the original medical bill to support the health care provider's position; and 
(4) include a bill-specific, substantive explanation in accordance with [Division Rule] 133.3 . . . (relating to Communication Between Health Care Providers and Insurance Carriers) that provides a rational basis to modify the previous denial or payment. 

Rule 133.250(h) allows for HCP to request Medical Dispute Resolution (MDR) in accordance with Rule 133.305 if it is dissatisfied with IC’s final action on a medical bill after reconsideration. 

Request for Reconsideration Must Include Same Billing Code As Original Bill
On December 31, 2007, Claimant’s treating doctor (TD) performed an impairment rating evaluation. The CPT code billed was 99456 - a medical disability examination by someone other than the TD. It was submitted on January 2, 2008. IC denied the bill and provided an EOB.  On April 13, 2008, HCP submitted a “corrected claim” using the same CPT code and two modifiers. The bill was again returned with an EOB. On May 9, 2008, HCP submitted another bill with the CPT code changed to 99455 – a medical disability examination performed by the TD, with the same modifiers. On June 16, 2008, IC denied the bill due to untimeliness, asserting that HCP had exceeded the 95-day time limit to submit completed claims. HCP filed a dispute with MFDR.  MFDR issued a decision that HCP was entitled to reimbursement.  IC appealed.  Although the preamble to Rule 133.250(d)(1) indicates that reconsideration may include corrections relating to modifiers and/or number of units, Rule 133.250(d)(1) provides that requests for reconsideration of a bill shall reference the original bill and include the same billing codes, date(s) of service, and dollar amounts as the original bill.  Because HCP submitted a bill with a new CPT code, it was considered a new bill, not a request for reconsideration.  Thus, the new bill was subject to the 95-day deadline.  The HO reversed the decision of MFDR and held that HCP was not entitled to reimbursement because the request was untimely filed.
M4-09-1662-01. 

Reimbursement for Health Care Expenses Incurred by Injured Employee (IE) (Rule 133.270)
In accordance with Rule 133.270(a), IE may request reimbursement from IC when IE has paid for health care provided for a compensable injury, unless IE is liable for payment as specified in: (1) Texas Insurance Code §1305.451 (relating to “Workers’ Compensation Health Care Networks”), or (2) Rule 134.504 (relating to “Pharmaceutical Expenses Incurred by the Injured Employee”). Such request for reimbursement must be legible and must include documentation or evidence (such as itemized receipts) of the amount the injured employee paid the health care provider. See Rule 133.270(b).

Rule 133.270(d) allows for IE to seek reimbursement for any payment made above the Division fee guideline or contract amount from HCP who received the overpayment.

MFDR found that Claimant was not entitled to additional reimbursement for out-of-pocket health care expenses for her compensable injury, including four office visits to her HCP between March 2, 2009 and July 27, 2009. Claimant sought the difference between what she paid to HCP for these office visits ($450.00) and the amount of reimbursement she received from IC ($218.36). Since the evidence presented in the MCCH indicated that IC reimbursed Claimant at the Division fee guideline rate of $54.59 per office visit, HO found that Claimant was not entitled to additional reimbursement from IC. However, HO cited Rule 133.270(d) as a possible remedy for Claimant to obtain reimbursement from HCP for its overpayment.
M4-10-2513-01.

Responsibility of IE’s Treating Doctor (TD) (Rule 180.22(c)(1))   
In accordance with Rule 180.22(c), the TD is the doctor primarily responsible for the efficient management of health care and for coordinating the health care for an IE's compensable injury. Rule 180.22(c)(1) provides, in part, that the TD shall: 

except in the case of an emergency, approve or recommend all health care reasonably required that is to be rendered to the injured employee including, but not limited to, treatment or evaluation provided through referrals to consulting and referral doctors or other health care providers  . . .

No Entitlement to Reimbursement from IC Where Claimant Fails to Obtain Referral From TD For Non-Emergency Health Care
Claimant sought reimbursement in the amount of $1,494.00 from IC for 30 sessions of spinal manipulation performed by a chiropractor outside the United States between February 1, 2008 and October 11, 2009. The decision of MFDR found, among other things, that Claimant was not entitled to the requested reimbursement because she had not obtained a referral for the care at issue from her TD.  In the decision following the MCCH, HO cited Rule 180.22(c)(1) and Claimant’s failure to obtain a referral from the TD as part of his rationale for upholding the decision of MFDR.
M4-10-2304-01.

Request for Medical Dispute Resolution (MDR) (Rule 133.307(c))
Rule 133.307(c) states that, “Requests for medical dispute resolution (MDR) shall be filed in the form and manner prescribed by the Division. Requestors shall file two legible copies of the request with the Division.” Pursuant to Rule 133.307(c)(1), a requestor must file a timely request for dispute resolution with the Division's MDR Section or the requestor waives the right to MDR. 

Requests for MDR that do not involve issues identified in Rule 133.307(c)(1)(B) must be filed no later than one year after the date or dates of service in dispute. See Rule 133.307(c)(1)(A). The one-year requirement found in Rule 133.307(c)(1)(A) also applies to requests for MDR brought by a Division-appointed designated doctor (DD). See MCCH 10128.

Rule 133.307(c)(1)(B) provides exceptions to the one-year requirement found in Rule 133.307(c)(1)(A). In particular, Rule 133.307(c)(1)(B) provides that, 

A request may be filed later than one year after the date(s) of service if: 
(i) a related compensability, extent of injury, or liability dispute under Labor Code Chapter 410 has been filed, the medical fee dispute shall be filed not later than 60 days after the date the requestor receives the final decision, inclusive of all appeals, on compensability, extent of injury, or liability; 
(ii) a medical dispute regarding medical necessity has been filed, the medical fee dispute must be filed not later than 60 days after the date the requestor received the final decision on medical necessity, inclusive of all appeals, related to the health care in dispute and for which the carrier previously denied payment based on medical necessity; or 
(iii) the dispute relates to a refund notice issued pursuant to a Division audit or review, the medical fee dispute must be filed not later than 60 days after the date of the receipt of a refund notice.

Request for MDR by HCP (Rule 133.307(c)(2))
In accordance with Rule 133.307(c)(2), HCP must complete the required sections of the request in the form and manner prescribed by the Division and must file the request with the MDR Section by any mail service or personal delivery. The request shall include: 

(A) a copy of all medical bill(s), in a paper billing format using an appropriate DWC approved paper billing format, as originally submitted to the carrier and a copy of all medical bill(s) submitted to the carrier for reconsideration in accordance with [Division Rule] 133.250 . . . (relating to Reconsideration for Payment of Medical Bills); 
(B) a copy of each explanation of benefits (EOB), in a paper explanation of benefits format, relevant to the fee dispute or, if no EOB was received, convincing documentation providing evidence of carrier receipt of the request for an EOB; 
(C) the form DWC-60 table listing the specific disputed health care and charges in the form and manner prescribed by the Division; 
(D) when applicable, a copy of the final decision regarding compensability, extent of injury, liability and/or medical necessity for the health care related to the dispute; 
(E) a copy of all applicable medical records specific to the dates of service in dispute; 
(F) a position statement of the disputed issue(s) that shall include:

(i) a description of the health care for which payment is in dispute, 
(ii) the requestor's reasoning for why the disputed fees should be paid or refunded, 
(iii) how the Labor Code, Division rules, and fee guidelines impact the disputed fee issues, and 
(iv) how the submitted documentation supports the requestor position for each disputed fee issue.

Request for MDR by IE (Rule 133.307(c)(3))   
Pursuant to Rule 133.307(c)(3), an IE who has paid for health care may request medical fee dispute resolution of a refund or reimbursement request that has been denied. Also in accordance with Rule 133.307(c)(3), IE’s dispute request shall be sent to the Division’s MDR Section by mail service, personal delivery or facsimile and the request shall include: 

(A) the form DWC-60 table listing the specific disputed health care in the form and manner prescribed by the Division
(B) an explanation of the disputed amount that includes a description of the health care, why the disputed amount should be refunded or reimbursed, and how the submitted documentation supports the explanation for each disputed amount; 
(C) proof of employee payment (including copies of receipts, provider billing statements, or similar documents); and 
(D) a copy of IC’s or HCP’s denial of reimbursement or refund relevant to the dispute, or, if no denial was received, convincing evidence of the employee's attempt to obtain reimbursement or refund from the carrier or health care provider.

Documentation of Claimant’s Out-of-Pocket Health Care Expenses Found Insufficient to Prove Entitlement to Reimbursement
Claimant claimed that she incurred $2,000.00 in out-of-pocket dental expenses for her compensable injury after she sought treatment from a dentist outside the United States. Claimant’s request for reimbursement was initially denied by an MFDR reviewer, so Claimant appealed to an MCCH. In support of her claim for reimbursement, Claimant submitted a hand-written, Spanish-language receipt from her dentist indicating that she was charged $2,000.00 for dental work. Claimant also submitted a Spanish-language document certifying that Claimant was incapacitated for 10 days after her injury. In upholding the decision of the MFDR reviewer, HO cited Rule 133.307(c)(3)(B) and 133.307(c)(3)(C) and indicated that the evidence presented was not sufficient to establish Claimant’s entitlement to reimbursement for the requested expenses.
M4-09-83496-01.

Timeliness of Response to Request for MDR (Rule 133.307(d)(1))
A response to a request for MDR shall be legible and submitted to the Division and to the requestor in the form and manner prescribed by the Division. See Rule 133.307(d). With regard to timeliness of the response, Rule 133.307(d)(1) provides that the response will be deemed timely if received by the Division via mail service, personal delivery, or facsimile within 14 calendar days after the date the respondent received the copy of the requestor's dispute. If the Division does not receive the response information within 14 calendar days of the dispute notification, then the Division may base its decision on the available information.

Carrier Response to Request for MDR (Rule 133.307(d)(2))
Upon receipt of a request for MDR, IC must complete the required sections of the request form and provide any missing information not provided by the requestor and known to the carrier. See Rule 133.307(d)(2). Rule 133.307(d)(2)(A)(i) through 133.307(d)(2)(A)(iv) includes information that IC is required to provide with its response. Rule 133.307(d)(2)(B) provides that: 

the response shall address only those denial reasons presented to the requestor prior to the date the request for MDR was filed with the Division and the other party. Any new denial reasons or defenses raised shall not be considered in the review. If the response includes unresolved issues of compensability, extent of injury, liability, or medical necessity, the request for MDR will be dismissed in accordance with subsection (e)(3)(G) or (H) of this section.

New Defense Raised by IC During MDR Shall Not Be Considered
Claimant sought reimbursement in the amount of $850.00 from IC for expenses incurred as a result of home improvement projects, including bathroom modifications and the installation of a ramp to an outside doorway. The evidence presented in the MCCH indicated that IC initially denied Claimant’s request in its response on the grounds that the injury was not compensable and that the expenses at issue were unrelated to a compensable injury.  However, in its response to Claimant’s request for MDR, IC raised the defense that Claimant failed to timely file his request for MDR within one year from the date of service. The decision of MFDR denied Claimant’s request for reimbursement. Citing Rule 133.307(d)(2)(B), HO noted that IC was bound by its initial defense that the injury was not compensable and that the expenses at issue were not related to a compensable injury. In finding that the injury was compensable and the expenses at issue were related to the compensable injury, HO reversed the decision of MFDR and, consequently, IC was found to be liable to reimburse Claimant for the disputed expenses.
M4-09-B017-01.

Pharmaceuticals
The term "health care" in Texas Labor Code §408.021 includes a prescription drug, medicine, or other remedy. Texas Labor Code §401.011(19)(E).

Reimbursement of Pharmaceuticals Sought by HCP
The commissioner of the Division of Workers’ Compensation is directed by statute to adopt a fee schedule for pharmacy and pharmaceutical services that will provide reimbursement rates that are fair and reasonable; assure adequate access to medications and services for injured workers; and minimize costs to employees and insurance carriers. Texas Labor Code §408.028(f). Insurance carriers must reimburse for pharmacy benefits and services using the fee schedule or at rates negotiated by contract.  Texas Labor Code §408.028(g).

The commissioner of DWC has adopted reimbursement methodology to establish the maximum allowable reimbursement (MAR) for prescription drugs in Rule 134.503. Pursuant to Rule 134.503(a), the MAR for prescription drugs is the lesser of (1) the provider’s usual and customary (U&C) charge for the same or similar service; (2) the fees established by formulas based on the average wholesale price (AWP) determined by utilizing a nationally recognized pharmaceutical reimbursement system (e.g. Redbook, First Data Bank Services) in effect on the day the prescription drug is dispensed; or (3) a negotiated or contract amount.

Pursuant to Rule 134.503(a)(2)(A), for generic drugs, the formula is AWP per unit multiplied by the number of units, multiplied by 1.25, plus a $4.00 dispensing fee. In accordance with Rule 134.503(a)(2)(B), for brand name drugs, the formula is AWP per unit multiplied by the number of units, multiplied by 1.09, plus a $4.00 dispensing fee. A compounding fee of $15 per compound shall be added for compound drugs, according to Rule 134.503(a)(2)(C).

Insufficient Evidence of HCP’s U&C Charge for Same or Similar Service
MFDR found that HCP was not entitled to additional reimbursement in the amount of $50.29 for Lexapro 20MG Tablet and Hydrocodone – APAP 10-325 Tablet dispensed to Claimant for his compensable injury. The $50.29 amount reflected the difference between what HCP billed IC ($112.60 for the Lexapro and $79.89 for the Hydrocodone) and what IC reimbursed HCP ($93.17 for the Lexapro and $49.03 for the Hydrocodone) based on IC’s computation of a reasonable fee for these medications. MFDR found that HCP had not provided sufficient evidence to determine HCP’s U&C charge for the drugs at issue. HCP appealed to an MCCH and, at the MCCH, HCP argued that the amount charged to IC for the medications was calculated in accordance with the formulas found in Rule 134.503(a)(2). The evidence indicated that there was no contract between HCP and IC. HCP produced a document from a nationally recognized pharmaceutical reimbursement system that indicated the AWP for the medications at issue on the date they were dispensed to Claimant.  HCP’s business provides medications to Claimants in the workers’ compensation system in all 50 states and the District of Columbia (D.C.), though a small part of its business involves non-workers’ compensation cases. The evidence presented in the MCCH included the prices charged for the drugs at issue in each state. This evidence indicated that the price charged to Texas customers for the medications at issue was sometimes more and sometimes less than that charged to other consumers in the nation. The prices also varied in some states for non-workers’ compensation customers, some of whom paid less for their drugs than workers’ compensation customers in Texas. There was also evidence of a discounted price (AWP minus 10%) provided to customers who prepay in cash or by credit card for their medications. HO found that the evidence presented was insufficient to explain HCP’s pricing variations, so that the U&C charge for the medications at issue could be determined. Consequently, the decision of MFDR denying additional reimbursement to HCP was upheld.
M4-09-3864-01.

Sufficient Evidence Found of HCP’s U&C Charge for Same or Similar Service
The decision of MFDR found that HCP was not entitled to additional reimbursement in the amount of $385.56 for 120 units of Hydrocodone/APA 10/650 TAB dispensed to IE for his compensable injury. The rationale behind the MFDR decision was that HCP had not established its U&C charge for the medication at issue. HCP appealed to an MCCH. At the MCCH, HCP furnished evidence of the AWP for the medication through a record from a professional billing and pricing hardware and software program, which obtained this data from a nationally-recognized pharmaceutical reimbursement program. HCP also presented dispensing records of the medication at issue to other IEs to establish that its U&C charge for the medication was equal to the amount elicited from the Rule 134.503(a)(2)(A) formula calculation. The HO determined, based on the evidence presented, that HCP established its U&C charge for the medication and that such charge was equal to the MAR formula calculation. HCP found that a preponderance of the evidence was contrary to the decision of MFDR and, thus, HCP was entitled to additional reimbursement in the amount of $385.56.
M4-10-1463-01.

Reimbursement for Pharmaceutical Expenses Incurred by IE (Rule 134.504(b))   
Pursuant to Rule 134.504(b), for prescription medications prescribed by HCP, IC is only liable to pay the price of a generic drug if an IE chooses a brand-name drug. An IE who opts to receive a brand-name drug is thus responsible for paying the difference between the brand-name drug and the generic drug and IC is not liable for reimbursement to IE for such out-of-pocket expenses. See Rule 134.504(b). 

MFDR denied Claimant’s request for reimbursement in the amount of $438.00 for out-of-pocket expenses incurred in obtaining brand-name prescriptions, Vicodin and Dilaudid, for his compensable injury. Claimant argued in the MCCH that he was entitled to reimbursement for the brand-name drugs at issue because he is allergic to the contents of the generic alternatives. HO cited Rule 134.504(b), which limits IC’s financial liability to the cost of generic medication, in upholding the decision of MFDR. HO further noted that, pursuant to Rule 134.504(b), Claimant's choice to obtain brand-name medication is considered a final transaction between Claimant and the pharmacist, and is not subject to medical dispute resolution by the Division. 
M4-09-9512-01.

Carrier Liability for Reimbursement of Designated Doctor (DD) Examination
Pursuant to Texas Labor Code §408.0041, DWC may appoint a designated doctor (DD) to examine an IE in order to resolve a dispute about a work-related injury or occupational disease. Texas Labor Code §408.0041(a) lists the following as questions that a DD may be appointed to resolve:

(1) the impairment caused by the compensable injury;

(2) the attainment of maximum medical improvement;

(3) the extent of the employee's compensable injury;
(4) whether the injured employee's disability is a direct result of the work-related injury;
(5) the ability of the employee to return to work;
(6) issues similar to those described by Subdivisions (1)-(5).

Where a DD is appointed by DWC in accordance with Texas Labor Code §408.0041(a), IC is liable to pay the cost of the examination. Texas Labor Code §408.0041(h). See MCCHs 10154, 10160, and 11139.

Subclaimant Status under Texas Labor Code §§409.009 and 409.0091
In accordance with Texas Labor Code Section 409.009, a person may file a written claim with DWC as a subclaimant if the person has: provided compensation, including health care provided by a health care insurer (HCI), directly or indirectly, to or for an IE or legal beneficiary; and sought and been refused reimbursement from IC.

Texas Labor Code Section 409.0091 allows an HCI or its authorized representative to assert subclaimant status in order to obtain reimbursement from ICs for health care provided to an IE for a compensable injury. Section 409.0091 was enacted as a result of the passage of House Bill (HB) 724 during the 80th regular session of the Texas Legislature and applies to compensable injuries sustained on or after September 1, 2007.  

Section 10 of HB 724 provides that:

Chapter 408, Labor Code, as amended by this Act, applies only to a claim for workers' compensation benefits based on a compensable injury that occurs on or after the effective date of this Act.  A claim based on a compensable injury that occurs before that date is governed by the law in effect on the date that the compensable injury occurred, and the former law is continued in effect for that purpose.” (Acts 2007, 80th Leg., R.S., Ch. 1007 (HB 724) §10 effective September 1, 2007.)

Section 11 of HB 724 states that:

The change in law made by this Act applies only to a subclaim based on a compensable injury that occurred on or after September 1, 2007, and to reimbursement requests and subclaims pursuant to Section 409.0091(s), Labor Code, as added by this Act.  The changes made by this Act apply only to subclaims based on an injury that has not been denied for compensability or that has been determined by the division to be compensable.”  (Acts 2007, 80th Leg., R.S., Ch. 1007 (HB 724) §11 effective September 1, 2007.)

For compensable injuries before September 1, 2007, Section 409.0091(s) provides that a HCI or its authorized representative may file no later than March 1, 2008, from information provided before January 1, 2007 through a Section 402.084(c-3) data match, a request for reimbursement with IC, if one had not been previously presented and denied by the carrier, or a subclaim with the division. A data match under Section 402.084(c-3) is required in order for a HCI or its authorized representative to assert subclaimant status under Section 409.0091 and its subsection, 409.0091(s). A party asserting subclaimant status under Section 409.0091(s) must provide sufficient evidence to establish the date of the data match from the division and such evidence may be obtained from the division. A party is not entitled to subclaimant status under Section 409.0091(s) if the data match occurred on or after January 1, 2007.

Insufficient Evidence of Required 409.0091(s) Data Match 
HCI provided medical treatment for Claimant’s compensable injury, which occurred before September 1, 2007. Petitioner is HCI’s authorized representative and sought reimbursement for health care provided by the HCI to Claimant following the compensable injury. Petitioner argued that it met the Section 409.0091(s) data match requirement through an “Affidavit” of Petitioner and an attached e-mail from a person associated with Petitioner which indicated that a data match took place on July 9, 2007. The evidence presented did not establish the existence of a data match under Section 402.084(c-3). Petitioner’s request for reimbursement was denied. The alleged July 9, 2007 data match date was also after the data match deadline (“before January 1, 2007”) under Section 409.0091(s).
M4-10-1421-01.

MEDICAL NECESSITY DISPUTES
Overview
§413.011(e) requires the Division to adopt treatment guidelines and protocols.  It further requires that these treatment guidelines and protocols must be evidence-based, scientifically valid, and outcome-focused and designed to reduce excessive or inappropriate medical care while safeguarding necessary medical care. The Division adopted the ODG as its treatment guidelines.  Medical care provided in accordance with the ODG is presumed reasonable.  §413.017. 

§401.011(18-a) provides:

"Evidence-based medicine" means the use of current best quality scientific and medical evidence formulated from credible scientific studies, including peer-reviewed medical literature and other current scientifically based texts, and treatment and practice guidelines in making decisions about the care of individual patients.

§401.011(22-a) provides:

"Health care reasonably required” means health care that is clinically appropriate and considered effective for the injured employee’s injury and provided in accordance with best practices consistent with evidence-based medicine or if that evidence is not available, generally accepted standards of medical practice recognized in the medical community.

“Health Care Reasonably Required” Must Be Health Care Proposed or Provided to Treat a Compensable Injury/Condition. 
The IRO found Claimant to be entitled to arthroscopic subacromial decompression of the left shoulder, distal clavicle excision of the left shoulder, and purchase of a post-operative sling-shot brace and pain pump for Claimant’s injury. In particular, the IRO found that such treatment for Claimant’s “chronic impingement syndrome” was “medically reasonable and necessary.” Prior to the MCCH on this dispute, an indemnity contested case hearing was held and the HO determined that Claimant’s compensable injury did not extend to include impingement syndrome and the HO’s decision was affirmed by the Division Appeals Panel. As a result of the MCCH, the HO found that Claimant was not entitled to the proposed procedure and durable medical equipment at issue because such health care was treatment not for the compensable injury, but, rather, for a condition found not to be compensable. Consequently, the decision of the IRO was reversed.
M6-10-25009-01.

Burden of Proof
The party challenging the IRO decision has the burden of proof to overcome the decision issued by the IRO by a preponderance of evidence-based medical evidence.  Rule 133.308(s). Evidence-based medical evidence entails the opinion of a qualified expert that is supported by EBM, if EBM exists.

Where the IRO Decision Contains Material Errors or Is Predicated Upon Incorrect Information, the Appealing Party Must Still Meet its Burden by a Preponderance of the Evidence-Based Medical Evidence and if Evidence-Based Medicine Does Not Exist, then the Generally Accepted Standards of Medical Practice Recognized in the Medical Community
Claimant sought IRO approval of thoracic facet injections for his compensable injury.  In the IRO reviewer’s denial, the reviewer addressed the medical necessity of a different procedure, a medial branch block. Despite the error, the HO upheld the IRO decision because Claimant failed to provide evidence-based medical evidence in support of the requested thoracic facet injections.
M6-09-15714-01.
ODG in Effect on the Date of the MCCH Takes Precedence Over the Version in Effect at Time of IRO Decision
The IRO decision held that Claimant was not entitled to ten 8-hour sessions of chronic pain management.  The ODG entry on chronic pain management in effect at the time of the IRO decision limited this treatment to injuries less than 2 years old. Claimant’s injury occurred more than 2 years prior to the IRO review. The ODG section on chronic pain management in effect at the time of the MCCH contained no such time restriction. Claimant also produced testimony from a qualified expert, whose analysis was supported by EBM and who established that Claimant met each of the ODG criteria in effect at the time of the MCCH for this treatment. Consequently, the HO reversed the IRO decision.
M6-09-17022-01.

When a party appeals an adverse decision of the IRO, that party must show that the preponderance of the evidence is contrary to the IRO decision through the opinion of a qualified expert that is supported by EBM, if EBM exists.  See MCCH 09212, MCCH 09159, MCCH 10194, and MCCH 11126.

Expert Opinion in MCCH on Necessity Must Be Supported by EBM if EBM Exists
The IRO denied the request of Claimant’s doctor for a CT scan without contrast, a CAT scan, lumbar spine with contrast, and myelography lumbosacral RAS-S based on the ODG. The requesting doctor testified in the MCCH that the proposed procedures were necessary for surgical planning. Though the HO noted that the doctor was a qualified expert, the HO found that the doctor’s testimony had “no proven foundation in evidence based medicine” and was contrary to the “precautionary statements” found in the ODG. As Claimant did not meet his burden of establishing the necessity of the requested procedures by a preponderance of evidence-based medical evidence, the IRO denial was upheld.  M6-09-18360-01.

The IRO denied Claimant’s request for lumbar discography at L2/3, L3/4, L4/5, and L5/S1 for the compensable injury based on the ODG and the fact that Claimant's medical records did not document lumbar instability or whether Claimant had undergone facet injections.  In the MCCH, Claimant’s doctor acknowledged in his testimony that Claimant’s lumbar spine was stable and that facet injections had not been performed. He further testified that he was Claimant’s treating doctor and that he should make the final determination concerning Claimant’s treatment, including whether a discogram should be performed. No EBM was presented by Claimant in the MCCH in support of the requested procedure. Consequently, the HO found that Claimant did not meet his burden of overcoming the IRO decision and the IRO denial was upheld.
M6-09-17149-01.

The appealing party must establish the medical necessity of all of the health care requested to be approved by the IRO.

Party Cannot Prevail Where Medical Necessity of only Part of the Proposed Health Care Established
The decision of the IRO denied Claimant’s request for outpatient caudal epidural steroid injection with lysis of adhesions. At the MCCH, Claimant did not present evidence-based medical evidence in support of either proposed procedure. The HO noted in her decision that, even if Claimant had established the necessity of the proposed injection by a preponderance of evidence-based medical evidence, he was also required to establish the necessity of the requested lysis of adhesions by a preponderance of evidence-based medical evidence. Based on the evidence presented, the decision of the IRO was affirmed.
M6-10-25004-01.
Evidence at MCCH on Health Care Reasonably Required (22-a)
Subject to the timely exchange rules, a HO shall accept all written reports signed by a HCP.  §410.165(b). Medical records not provided to the IRO but that were created prior to the date of the IRO review may be considered by the HO in determining the necessity of proposed medical treatment. See MCCH 08046. However, records of medical treatment that were created following the IRO review cannot be considered by the HO in deciding the necessity of proposed medical treatment, though such reports may be the basis for a resubmission request to Carrier.

Medical Records Created after an IRO Review Cannot be Considered by the HO in Determining the Medical Necessity of Proposed Treatment
The IRO denied Claimant’s request for left knee arthroscopy and debridement chondromalacia. The rationale for the IRO denial was that it was not shown that Claimant had failed conservative treatment, which was among the criteria for the procedure found in the ODG. Prior to the IRO review, Claimant received a Depo-Medrol injection, but the evidence presented in the MCCH indicated that the results of that injection did not become available until after the IRO decision was issued. The HO decision indicates that Claimant argued that the evidence, including the injection results, established that she had failed conservative treatment as required in the ODG. The HO, however, upheld the IRO denial of the proposed treatment and noted in the decision that the evidence available to the IRO reviewer indicated that Claimant had not failed conservative treatment at that time of the request, but that Claimant or her provider could resubmit the request for the proposed treatment considering the results of the injection.
M6-08-10212-01.

Evidence-Based Medicine
MCCH decisions must be based on EBM, if available as provided in §401.011 (22-a).  This is consistent with the principle that a judge without a jury must weigh the evidence based on the principles of science based evidence.  Black v. Food Lion, Inc., 171 F.3rd 308 (5th Cir. 1999).  
If the evidence establishes that EBM does not exist, the fact finder’s inquiry shifts to whether the proposed treatment is health care reasonably required in accordance with “generally accepted standards of medical practice recognized in the medical community.”
See §401.011(22-a)
Expert Evidence and Testimony
Expert evidence is required in all medical necessity disputes.

Claimant’s Lay Testimony Not Probative on Question Requiring Expert Evidence 
The IRO denied Claimant’s request for a repeat lumbar MRI because there was no showing of a progressive neurological deficit, which is one of the criteria for the procedure found in the ODG. Claimant presented no expert evidence supported by evidence-based medicine in the MCCH, but, rather, relied upon her own lay testimony about her worsening physical symptoms. The HO noted that he could not conclude that there had been a “progressive worsening of neurological deficit . . . without a persuasive expert opinion to this effect.” The HO thus upheld the IRO decision denying the requested procedure. 
M6-10-23457-01.

EBM Proffered in MCCH Must Be Supported By Expert Analysis 
The decision of the IRO denied the request of Claimant’s treating doctor for a right thoracic neurotomy at T5-6 and T7-8 for Claimant’s compensable injury. The ODG does not address neurotomy of the thoracic spine, though it does address the procedure to the cervical and lumbar spine. At the MCCH, Claimant introduced an abstract from a professional journal about the effectiveness of the procedure. However, Claimant failed to offer analysis of the article from a qualified expert to show the relevance of the contents of the article to the proposed procedure. Based on the evidence presented in the MCCH, the HO upheld the decision of the IRO.
M6-10-21853-01.

A medical doctor is not automatically qualified as an expert on every medical question.  An unsupported assertion by a doctor is not required to be admitted into evidence.  Black v. Food Lion, Inc., 171 F.3rd 308 (5th Cir. 1999).  In MCCHs, an opinion by a HCP, timely exchanged, will be admitted into evidence pursuant to §410.165(b), but it is possible it will be given no weight by the HO if it is properly objected to based upon the relevancy factors set out by the Courts in the following cases: Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 125 L. Ed. 2d 469, 113 S. Ct. 2786, 2795 (1993); E.I. Du Pont De Nemours and Company, Inc. v. Robinson, 923 S.W.2d 549 (Tex.1995).

As set out in Daubert, Robinson, and Black, when weighing medical evidence, the finder of fact must first determine whether the doctor giving the medical opinion is qualified to offer it, and further must determine whether the opinion is relevant to the issues in the case at hand, and whether the opinion is based upon a reliable foundation.  An expert’s bald assurance of validity is not enough.  See Black, Robinson.  When determining reliability, the HO must consider appropriate factors to ensure the evidence is reliable.  Examples of such factors are: (1) general acceptance of the theory and technique by the relevant scientific community; (2) the expert’s qualifications; (3) the existence of literature supporting or rejecting the theory; (4) the technique’s potential rate of error; (5) the availability of other experts to test and evaluate the technique; (6) the clarity with which the theory or technique can be explained to the trial court; and (7) the experience and skill of the person who applied the technique on the occasion in question.  Kelly v. State, 792 S.W.2d 579 (Tex. App.—Fort Worth 1990).
Admissibility of Expert Evidence
Expert Witness Must Be Qualified
Upon proper objection to an expert’s qualifications, when weighing medical evidence, the HO must first determine whether the doctor giving the expert opinion is qualified to offer it.  A party must object to expert evidence before trial or when it is offered, not before trial and when it is offered.  Piro v. Sarofim 80 S.W.3d 717 (Tex. App.—Houston [1st Dist.] 2002, no pet.) (citing Maritime Overseas Corp. v. Ellis, 971 S.W.2d 402, 409, 41 Tex. Sup. Ct. J. 683 (Tex. 1998) ("To preserve a complaint that scientific evidence is unreliable and thus, no evidence, a party must object to the evidence before trial or when the evidence is offered.").  KMG Kanal-Gruppe Deutschland GMBH & Co KG v. Davis, 175 S.W.3d 379 (Tex. App.—Houston 2005, no pet.).

Expert Witness Testimony Must Be Relevant
If the HO determines that the expert is qualified to give the opinion, the HO must next determine whether the opinion is relevant to the issues in the case.  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 125 L. Ed. 2d 469, 113 S. Ct. 2786, 2795 (1993).

Expert Witness Testimony Must Be Reliable
When determining reliability, the hearing officer must consider appropriate factors to ensure the evidence is reliable.  Examples of such factors are  (1) general acceptance of the theory and technique by the relevant scientific community; (2) the expert’s qualifications; (3) the existence of literature supporting or rejecting the theory; (4) the technique’s potential rate of error; (5) the availability of other experts to test and evaluate the technique; (6) the clarity with which the theory or technique can be explained to the trial court; and (7) the experience and skill of the person who applied the technique on the occasion in question.  Kelly v. State, 792 S.W.2d 579 (Tex. App.—Fort Worth 1990).  The fact that an expert's opinion was offered, without objection to the reliability of the opinion, adds nothing to its probative force.  When weighing the opinion the HO must always determine the reliability of that opinion, even if there has been no objection.  See Merrell Dow Pharmaceuticals, Inc. v. Havner, 953 S.W.2d 706, 713 (Tex. 1997) (underlying data evaluated in determining if the opinion itself is reliable).

Weighing Expert Evidence
When conflicting qualified EBM opinions are presented at a MCCH as to whether the proposed treatment is reasonably required, it is up to the HO to determine which is more persuasive.  These proceedings are covered by Section 410 of the Labor Code and the associated Rules.  The HO is the sole judge of the weight and credibility to be given to the evidence. §410.165.  An expert's self- proclaimed accuracy is insufficient.  Kumho Tire Co v Carmichael, 526 U.S. 137, 118 S. Ct. 2339, 141 L. Ed.2d 711, (1998).

Official Disability Guidelines (ODG)
The Division has adopted the ODG as the official treatment guidelines effective for health care provided on and after May 1, 2007.  Rule 137.100(a).

Prior to the Effective Date (i.e., Before May 1, 2007) of ODG Adoption, Appealing Party Must Establish the Necessity of Proposed Treatment through EBM if EBM Exists
In this retrospective necessity dispute, the IRO decision held that Claimant’s additional work hardening/conditioning on several dates of service prior to May 1, 2007 was “not reasonable or medically necessary.” The IRO decision noted that, at the time of the dates of service, “there were no applicable ODG Guidelines.” In the MCCH, Petitioner did not present EBM to overcome the decision of the IRO. The HO wrote that, in the absence of applicable ODG guidelines, Petitioner would have to establish the necessity of the medical treatment at issue based on EBM. Since no EBM was offered to overcome the IRO decision, the HO upheld the IRO denial. M5-0811279-01.

The IRO reviewer approved 20 sessions of chronic pain management as necessary treatment for Claimant’s compensable injury. The decision of the IRO predated the May 1, 2007 effective date of the ODG adoption. The IRO decision was based on evidence-based practice guidelines from the American College of Occupational and Environmental Medicine (ACOEM). At the MCCH, Carrier presented testimony from a qualified expert who reviewed Claimant’s medical records and referenced the ACOEM practice guidelines as support for her conclusion that the proposed treatment was not medically necessary. Though Claimant also produced testimony from an expert, the HO found the testimony of Carrier’s expert to be more persuasive. Consequently, the HO reversed the decision of the IRO and found that 20 sessions of chronic pain management was not health care reasonably required for Claimant’s compensable injury.
M2-06-1106-01.

Health care provided in accordance with the ODG is presumed to be reasonable under Section 413.017, and is also presumed to be health care reasonably required as defined by Section 401.011(22-a).  Rule 137.100(c). Thus, the focus of any health care dispute starts with the health care set out in the ODG. However, the omission of a particular procedure or treatment from the ODG does not mean that the procedure or treatment is not recommended by the ODG or that the procedure or treatment can never be authorized. See MCCH 09015. Where the ODG does not address proposed health care, the appealing party must establish the medical necessity of the health care by a preponderance of evidence-based medical evidence or, if evidence-based medicine does not exist, through generally accepted standards of medical practice recognized in the medical community. See MCCH 09021 and MCCH 11127.

The IRO should apply the ODG when issuing its decision and if it does not, the IRO must specify its reasoning for not applying the ODG in its decision.  Section 413.031(e-1); Rule 133.308(p)(1)(G)(i).

IRO Decision Inconsistent with ODG Overturned by the HO
The decision of the IRO held that Claimant was entitled to a lumbar discogram at L2/3, L3/4, L4/5, and L5/S1. The ODG does not recommend discography based on studies indicating that the procedure is of limited diagnostic value. Carrier produced testimony from a qualified expert in the MCCH that discography has been shown to be of little benefit as a diagnostic tool according to recent studies, which superseded the older studies referenced in the North American Spine Society's Physician's Statement of Provocative Discography relied upon by the IRO reviewer. The HO found the Carrier expert’s testimony to be supported by the EBM found in the ODG. The HO thus overturned the decision of the IRO and found that Claimant was not entitled to the requested procedure.
M6-09-16849-01.

While health care provided in accordance with the ODG is presumed to be reasonably required, that presumption can be overcome by a contrary opinion from a qualified expert that is based upon EBM, if EBM exists.  MCCH 10016.

Expert Evidence Found to be More Persuasive than the ODG
The IRO denied Claimant’s request for total right knee arthroplasty solely due to the fact that Claimant’s Body Mass Index (BMI) was over 35 and, thus, did not meet all of the patient selection criteria for the procedure found in the ODG. At the MCCH, Claimant provided an evidence-based medical opinion from a qualified expert in support of the proposition that BMI alone should not serve as a justification for denying Claimant the proposed surgery. The expert, a board-certified orthopedic surgeon, testified in the MCCH and cited an article from a scientific journal to support his position that the BMI threshold at issue was “artificial.”  Based on the evidence presented in the MCCH, the HO found that Claimant overcame the decision of the IRO by a preponderance of the evidence-based medical evidence. The IRO denial of the proposed procedure was therefore reversed.
M6-09-19331-01.

The IRO denied Claimant’s request for CT myelogram of the lumbar spine with flexion and extension views, to rule out pseudoarthrosis and to assess adjacent level for Claimant’s compensable injury. The procedure had been recommended by Claimant’s surgeon to ascertain what was wrong with Claimant’s back as the result of a prior lumbar fusion. The decision of the IRO was based largely on the fact that Claimant was found not to meet the ODG criteria for CT myelography. In the MCCH, Claimant presented testimony from a qualified expert, the recommending surgeon, to establish that Claimant complied with the ODG criteria for the procedure. The expert’s testimony was supported by EBM. In particular, the surgeon testified that the ODG recommends CT myelography where an MRI is unavailable, contraindicated (e.g., metallic foreign body), or inconclusive. The surgeon’s testimony in the MCCH indicated that an MRI would be contraindicated in Claimant’s case because of the existence of metal hardware implanted in Claimant’s back during the earlier fusion. The surgeon also testified that he documented neurological findings consistent with myelopathy, which is another of the indications in the ODG for the procedure.  The HO found the evidence presented in the MCCH by Claimant to be persuasive and the adverse decision of the IRO was reversed.
M6-09-19256-01.

HCP, an orthopedic surgeon, requested that IE undergo a lumbar discogram with post CT scan prior to surgery. The IRO denied HCP’s request for the procedure on the basis that IE was not an appropriate candidate for fusion surgery. The ODG also does not recommend lumbar discography. HCP appealed the IRO decision to an MCCH. At the hearing, he provided his expert testimony in support of the necessity of the procedure, which he was requesting in order to confirm a pain generator at L4-5 of IE’s lumbar spine and to determine whether IE should undergo lumbar fusion surgery. HCP presented evidence of, and referenced in his testimony, articles from recognized medical journals, including two articles cited in the ODG, to support his position that discography was diagnostically useful and that that prior problems with the procedure had been eliminated with improvements in technique and technology.  The HO found that a preponderance of evidence-based medical evidence was contrary to the IRO decision and, thus, a lumbar discogram with post CT scan was health care reasonably required for Claimant’s compensable injury. 
M6-10-25805-01.

The ODG is not, however, necessarily the end point in an inquiry into the medical necessity of proposed health care. It is important to note that the ODG constitute “guidelines, not inflexible proscriptions, and they should not be used as sole evidence for an absolute standard of care” (See ODG Appendix D - “Documenting Exceptions to the Guidelines”). ODG Appendix D also provides that the guidelines can assist clinicians in decision making for the care of specific conditions, as well as to assist payors in making reimbursement decisions, but they “cannot take into account the uniqueness of each patient’s clinical circumstances.”  For example, a Claimant whose request for proposed treatment is denied by the IRO based on the ODG may prevail if he or she is found to fall under an exception to the guidelines due to co-morbid conditions or other individual circumstances. 

Claimant Prevails by Showing that She Fell under an Exception to the ODG Criteria due to Co-Morbid Condition 
The IRO denied Claimant’s request for additional physical therapy for her compensable neck injury. The ODG only provided for 9 sessions of physical therapy over a 4-week period for regional neck pain and Claimant had already undergone 12 physical therapy sessions. The evidence presented in the MCCH included a report from Claimant’s treating doctor that, though Claimant had undergone prior physical therapy, it was not the “active” physical therapy as found in the ODG. In particular, the evidence revealed that Claimant received heat treatment, ice packs and electrical stimulation, but only limited physical exercise due to an unrelated heart condition. HO found based on the evidence that the requested sessions of physical therapy were health care reasonably required for Claimant’s compensable injury and the decision of the IRO was reversed.
M6-07-9194-01.

Legal Presumptions
Health care provided in accordance with the ODG is presumed to be reasonably required. By way of analogy, the Supreme Court of Texas has stated the following regarding presumptions:

The presumption is subject to the same rules governing presumptions generally. Its effect is to shift the burden of producing evidence to the party against whom it operates.  Combined Am. Ins. Co. v. Blanton, 163 Tex. 225, 353 S.W.2d 847, 849 (Tex. 1962); Empire Gas & Fuel Co. v. Muegge, 135 Tex. 520, 143 S.W.2d 763, 767-768 (Tex. 1940); ROY R. RAY, TEXAS LAW OF EVIDENCE § 53, at 76-77 (3d ed. 1980); 9 WIGMORE, EVIDENCE § 2491 (Chadbourn rev. 1981).  Once that burden is discharged and evidence contradicting the presumption has been offered, the presumption disappears and "is not to be weighed or treated as evidence."  Blanton, 353 S.W.2d at 849.  The evidence on the issue is then evaluated as it would be in any other case. RAY, supra, at 77-82.  The presumption has no effect on the burden of persuasion.  Id.  The facts upon which the presumption was based remain in evidence, of course, and will support any inferences that may be reasonably drawn from them.  Sudduth v. Commonwealth County Mut. Ins. Co., 454 S.W.2d 196, 198 (Tex. 1970), citing WIGMORE, § 2491.  General Motors Corporation v. Saenz, 873 S.W.2d 353; 1993; 37 Tex. Sup. J. 176.

Because the IRO doctor is unidentified, that doctor’s qualifications are unknown and the doctor is not subject to questioning regarding how he or she came to a conclusion.  A party supporting an IRO opinion in evidence may need another identifiable, qualified doctor’s opinion, which is based on EBM in accordance with §401.011(22-a), in evidence.  This is so because, in the face of a valid objection to the validity of the IRO's opinion, and once the opposing party presents an identifiable, qualified doctor’s opinion which is based on EBM and is contrary to the IRO opinion, the IRO’s opinion may be given little weight. There is no way to establish that the IRO opinion meets the validity requirements set out in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 125 L. Ed. 2d 469, 113 S. Ct. 2786, 2795   (1993), and E.I. Du Pont De Nemours and Company, Inc. v. Robinson, 923 S.W.2d 549 (Tex.1995).

Preauthorization of Health Care under Rule 134.600
Rule 134.600(p) contains 14 categories of non-emergency health care that require preauthorization.

Proposed Health Care Not Subject to Preauthorization Also Not Subject to IRO Necessity Review 
The decision of the IRO denied Claimant’s request for a pain management evaluation. The hearing officer found that a referral for a pain management evaluation is not subject to preauthorization under Rule 134.600(p). Consequently, the hearing officer set aside the IRO decision and found that the proposed evaluation was not subject to the IRO review process for determining medical necessity. The hearing officer noted, however, that, if the pain management evaluation led to a request for specific treatment, then that treatment may be subject to preauthorization.
M6-09-15687-01.

Pursuant to Rule 134.600(l), Carrier shall not withdraw a preauthorization or concurrent review approval once issued. 

Carrier initially denied the request of Claimant’s HCP for bilateral L3 through S1 facet medial nerve blocks, but, on reconsideration, Carrier approved the requested procedure. Though Carrier approved the procedure, Claimant’s HCP requested review by an IRO. The IRO denied the requested treatment. The HO dismissed the IRO decision pursuant to Rule 134.600(l) and found that Carrier’s approval of the requested procedure became final. M6-08-12564-01.

Appeal to a DWC MCCH on Health Care Reasonably Required (22-a)
Jurisdiction
DWC does not have jurisdiction over any network medical necessity cases.

Dismissal of MCCH on Prospective/Concurrent Necessity Dispute Due to Network Claim 
Claimant requested an MCCH to determine the necessity of caudal epidural lysis of adhesions under fluoroscopy with intravenous sedation as health care reasonably required for her compensable injury. The HO found that Claimant was receiving treatment for her compensable injury through a network. Consequently, as this was a network claim, the HO found that DWC did not have jurisdiction to hear the case. See 28 TAC §133.308(t)(1) and 28 TAC §133.308(t)(2), addressing non-network and network appeals, respectively, of IRO decisions. 
M6-08-11167-01.

Network medical necessity disputes are governed by Texas Insurance Code, Title 8, Chpt.1305.
 If an issue arises as to whether the claimant is or is not in a network, that issue must be resolved prior to determining the medical necessity dispute.  Resolution of whether the claimant has or has not received notification from his/her employer that health care services are being provided in a Texas Insurance Code, Title 8, Chapter 1305 network must go through the Workers’ Compensation Health Care Network and the Texas Department of Insurance’s complaint resolution process.  A HO is not authorized to make that determination.  Appeals Panel Decision Manual (P00); APD 080416-s.

Pursuant to Texas Labor Code §413.0311(a)(2), DWC has jurisdiction over appeals of an independent review organization (IRO) decision regarding determination of the retrospective medical necessity for a health care service for which the amount billed does not exceed $3,000.00.
 The State Office of Administrative Hearings (SOAH) has jurisdiction to decide retrospective medical necessity disputes where the amount billed is in excess of $3,000.00.
 DWC has jurisdiction to decide appeals of an IRO decision regarding determination of the concurrent or prospective medical necessity for a health care service. See Texas Labor Code §413.0311(a)(3).
 

Jurisdiction of SOAH or DWC Determined by Character/Posture of the Review (i.e., Concurrent/Prospective or Retrospective) at Time of IRO Decision
The IRO found Claimant to be entitled to chronic pain management for 5 times per week for 2 weeks. The IRO decision was upheld by the HO. Respondent and Claimant argued at the contested case hearing that SOAH should have jurisdiction over the appeal rather than DWC because some of the treatment had been provided following the IRO decision and the treatment cost was estimated to be in excess of $3,000.00. The HO held that DWC had jurisdiction over the dispute pursuant to Texas Labor Code §413.0311 because the treatment at issue had not been performed at the time of the IRO review.
M6-10-22996-01.

Timeliness of Request for Appeal to a MCCH
A written appeal must be filed with the Division’s Chief Clerk no later than the 20th day after the date the IRO decision is sent to the appealing party. §133.308(t)(1)(B)(i).   See MCCH 11123.

Denial of Untimely Appeal of IRO Decision
The decision of the IRO denied Claimant’s request for Radiofrequency Thermocoagulation of the facet medial nerve at L3-S1. The Division's computer records indicated that Claimant contacted a Division Field Office 2 days after the IRO decision was mailed. The records also indicated that Claimant apprised a Division employee that he had received notification of the IRO decision and wanted to appeal. Claimant was advised that a DWC Form-045A (“Request for a Medical Contested Case or SOAH Hearing”) had to be completed and sent to Austin to appeal the decision of the IRO. A DWC Form-045A form was mailed to Claimant. Claimant received the DWC form. Claimant argued in the MCCH that he received the DWC Form-045A from the Division and mailed the form to the Division. The evidence presented in the hearing indicated that no form was received from Claimant. Claimant later submitted a DWC Form-045A that was received by the Division, but beyond the 20-day deadline. Since Claimant’s written appeal was not filed with the Division within the required time frame in Division Rule 133.308(t)(1)(B)(i), Claimant’s appeal was denied.
M6-09-16744-01.

Requests that are timely submitted to a Division location other than the Division’s Chief Clerk, such as a local field office of the Division, will be considered timely filed and forwarded to the Chief Clerk for processing.  §133.308(t)(1)(B)(i).

Timeliness of Request for Appeal and Subject Matter Jurisdiction
An assertion, or finding, that an appeal is untimely under Rule 133.308 does not deprive the Division of subject matter jurisdiction to decide the disputed issue.  The untimeliness of the appeal is a defense to the IC’s ultimate liability for the services or bill in question.  M6-09-13618-01, citing Igal v. Brightstar Info. Technology Group, Inc., 250 S.W.3d 78 (Tex. 2008); see also Dubai Petroleum Co. v. Kazi, 12 S.W.3d 71 (Tex. 2000) and City of Seabrook v. Port of Houston Auth., 199 S.W.3d 403 (Tex. App.—Houston [1st Dist.] 2006, pet. abated).

ACRONYM LIST
Table 1
	Acronym
	Phrase

	   APD   
	Appeals Panel Decision

	   CPT   
	Current Procedural Terminology Codes

	   DD   
	Designated Doctor

	   Division
	Division of Workers' Compensation

	   DWC
	Division of Workers' Compensation

	   EBM   
	Evidence-Based Medicine

	   EOB
	Explanation of Benefits

	   HCP   
	Health Care Provider

	   HO
	Hearing Officer

	   IRO   
	Independent Review Organization

	   IC
	Insurance Carrier

	   IW
	Injured Worker

	   MCCH   
	Medical Contested Case Hearing

	   MDA
	Medical Disability Advisor

	   MFDR 
	Medical Fee Dispute Resolution

	   ODG    
	Official Disability Guidelines

	   RD   
	Referral Doctor

	   RME 
	Required Medical Examination

	   SOAH    
	State Office of Administrative Hearings

	   SS 
	Spinal Surgery

	   TD    
	Treating Doctor

	   URA    
	Utilization Review Agent


� Amendments to Texas Labor Code Sections 413.031(k), 413.0311(a), and 413.0312 were implemented by House Bill 2605 of the 82nd Regular Session of the 2011 Texas Legislature and such amendments went into effect on September 1, 2011.  Changes affecting jurisdiction over medical fee disputes found in these sections will go into effect for disputes for which a review by the Division is conducted on or after June 1, 2012.


� Subject to amendments to Texas Insurance Code Sections 1305.355(e), (f), and (g) and the addition of Texas Insurance Code Section 1305.356 as a result of House Bill 2605 of the 82nd Regular Session of the Texas Legislature in 2011. These statutory amendments and addition to the Insurance Code went into effect on September 1, 2011, but changes affecting jurisdiction over network medical necessity disputes go into effect for IRO reviews under Texas Insurance Code Section 1305.355 that are conducted on or after June 1, 2012.  


� Ibid. at 2.


� Subject to amendment to Texas Labor Code Section 413.0311 as a result of House Bill 2605 of the 82nd Regular Session of the Texas Legislature in 2011. This statutory change went into effect on September 1, 2011, but jurisdictional changes impacting medical necessity disputes go into effect for IRO reviews that are conducted on or after June 1, 2012.  


� Ibid. at 4.


� Ibid. at 4.





