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PETITION FOR AMENDMENT TO PROCEDURAL RULE P-20
This Agenda Item submitted by Fidelity National Title Group, Inc. petitions the Commissioner of Insurance to amend Procedural Rule P-20 to clarify when the standard tax exception (Item 3 of Schedule B) may be amended to delete the words “and subsequent taxes and assessments by any taxing authority for prior years due to change in land usage or ownership” (“insure or insuring against roll back taxes”).
P-20 Standard Exception Relating to Taxes    

A. Taxes for the Current Year
1,
In connection with the issuance or amendment (after issuance) of any Owner's Policy, Loan Policy, or of any Loan Title Policy Binder on Interim Construction Loan (Interim Binder), an exception must be shown on Schedule B to taxes and assessments for the current tax year by any taxing authority, and the Company may not insure that taxes for the current tax year are paid, unless:
a.
Taxes are Paid or Collected at Closing.  A company may insure that taxes for the current tax year are paid if:
(1)
All of the taxes for the current tax year have been assessed by the taxing authorities;
(2)
The Company has satisfactory evidence in its file that the assessed taxes for the current year have been paid by the owner or
(3)
If all of the taxes for the current year have not been paid:
(i)
The unpaid taxes are collected at closing by the Company; and
(ii)
The Company will pay the taxes in the ordinary course of business. 
b.
Owner's Tax Reserve/Escrow Account With Payoff Lender.  A Company may insure that taxes are paid for the current tax year if:
(1)
The Company has satisfactory evidence in its file that the assessed taxes for the current year have been paid by the current lender from the owner's Reserve/Escrow Account held by lender, or
(2)
In the absence of satisfactory evidence in (1) above, a Company may accept:
(i)
A sufficient Indemnity executed by a responsible party,
(ii)
Together with a deposit of funds in an amount sufficient to pay the assessed taxes.  
(3)
When following provision (2) above, the Company shall:
(i)
Pay the assessed taxes according to the terms of the Indemnity and before they become delinquent, or
(ii)
Upon receipt of satisfactory evidence that the assessed taxes for the current year have been paid, promptly pay the escrowed funds to the proper party.

2.
If all taxes for the current year have not been assessed by the taxing authorities, the Company may not insure that taxes for the current year are paid.
[B.
ROLLBACK TAXES
1.
In connection with the issuance or amendment (after issuance) of any Loan Policy or of any Loan Title Policy Binder on Interim Construction Loan (Interim Binder), and upon payment of the premium required under Rate Rule R-19, the words:  "and subsequent taxes and assessments by any taxing authority for prior years due to change in land usage or ownership", as contained in the standard tax exception may be deleted by:

(a)
 Deletion of such words upon the policy or binder form, either by checking the appropriate box on a Form T-2 or T-2R or by lining through the words or by producing an electronic form with the words; or

(b)
 By attachment to the policy or binder of endorsement form T-30.
The deletion of the above phrase from the standard tax exception is hereafter referred to as "insure or insuring against rollback taxes". 

2.
A Company may not insure against rollback taxes unless:
a.
The Company has satisfactory evidence in its file that the assessed taxes for the current year are not based on an agriculture or open-space valuation; or
b.
(i)
The rollback taxes have been assessed by all of the taxing authorities;
(ii)
The rollback taxes are collected at closing by the Company, and
 (iii)
The Company will pay the roll back taxes in the ordinary course of business. ]
B.
ROLLBACK TAXES

1. In connection with the issuance or amendment (after issuance) of any Mortgagee Policy or of any Mortgagee Title Policy Binder on Interim Construction Loan (Interim Binder), and upon payment of the premium required under Rate Rule R-19, the words: "and subsequent taxes and assessments by any taxing authority for prior years due to change in land usage or ownership",  as contained in the standard tax exception (designated "3." in Schedule B of the Mortgagee Policy or in Schedule B-Part 1 of the Interim Binder) may be deleted by: (a) deletion of such words upon the policy or binder form; or (b) by attachment to the policy or binder of (i) endorsement form T-30, or (ii) a completed form T-3 providing for the deletion of the hereinbefore quoted words.  The deletion of the above phrase from the standard tax exception is hereafter referred to as “insure or insuring against rollback taxes”.  

2. A Company may not insure against rollback taxes unless:

a.
The Company, in its discretion, is satisfied the insured transaction will not trigger or result in the subsequent assessment of rollback taxes, or

b.
The Company has in its file satisfactory evidence that the taxing authorities will not assess roll back taxes; or

c.
(i)   The rollback taxes have been assessed by all of the taxing authorities, and
(ii)   The rollback taxes are collected at closing by the Company, and

(iii)  The Company will pay the roll back taxes in the ordinary course of business.

d.
If the rollback taxes have been assessed but are not due until a future date, the Company may insure against rollback taxes based upon:

(i) the execution of a sufficient indemnity from a responsible party; and

(ii) the deposit of funds with the Company in an amount sufficient to pay the assessed rollback taxes when due; and 

(iii)  the Company will pay the rollback taxes in the ordinary course of business, 

3. If the insured transaction will trigger or result in the subsequent assessment of rollback taxes, the Company may not insure against roll back taxes if the roll back taxes have not been assessed by all of the taxing authorities.

C.
TAXES NOT YET DUE AND PAYABLE
 In connection with the issuance of a Loan Policy or Loan Title Policy on Interim Construction Loan (Interim Binder), upon payment of the premium in R-24, a Company may:
1.
If satisfied that all taxes, standby fees and assessments by any taxing authority for the year of the issuance of the Loan Policy or Interim Binder are not yet due and payable, add the following after the standard tax exception:  "Company insures that standby fees, taxes and assessments by any taxing authority for the year _____ are not yet due and payable."  The addition may be made either by checking the appropriate box on a Form T-2 or by otherwise inserting the additional words into the form.
2.
If a Company determines that some, but not all of the taxes are not yet due and payable, the Company may add the following after the standard tax exception:  "Company insures that standby fees, taxes and assessments by any taxing authority for the year _____ are not yet due and payable, as to [insert name of applicable taxing authority/authorities] only."

JUSTIFICATION

This amendment to P-20 provides much needed guidance to a Company as to what may or may not be done regarding the standard tax exception and the practice of insuring taxes are paid or insuring against roll back taxes based upon an indemnity and/or the escrow of funds for the future payment of taxes.
