SUBCHAPTER D.  Risk-Based Capital and Surplus

28 TAC §7.401
1.  INTRODUCTION.  The Texas Department of Insurance proposes the repeal of §7.401, concerning the minimum risk-based capital and surplus requirements for insurers and health maintenance organizations (HMOs) for year-end 2006.  The repeal is necessary because the due dates for filing the year-end 2006 risk-based capital reports and other filings required under the section have passed.  Therefore, the need for this section no longer exists.  Simultaneously with this repeal, the Department is proposing amendments to §7.202(b), concerning insurance holding company systems, and amendments to §7.402(d), concerning risk-based capital and surplus requirements for insurers and HMOs for year-end 2007.  The proposed amendments to §7.402(d) are necessary to adopt by reference the 2008 NAIC risk-based capital formulas to be used for year-end 2008.  The proposed amendments to §7.202(b)(1)(B)(iii) add a reference to §7.402 (relating to Risk-Based Capital and Surplus Requirements for Insurers and HMOs) and remove the obsolete references to §7.401 and §7.410.  The proposed amendments to §7.202(b) and §7.402(d) are also published in this issue of the Texas Register. 
2.  FISCAL NOTE.  Danny Saenz, Senior Associate Commissioner, Financial Program, has determined that, for the first five years the repeal of the section will be in effect, there will be no fiscal implications for state or local government as a result of enforcing or administering the repeal, and there will be no anticipated effect on local employment or local economy as result of the proposal.

3.  PUBLIC BENEFIT/COST NOTE.  Mr. Saenz also has determined that, for each year of the first five years the repeal of the section will be in effect, the public benefit anticipated as a result of the repeal will be the elimination of obsolete regulations.  There will be no anticipated economic costs to any individuals, or insurers or other Department regulated entities, regardless of size, as a result of the proposed repeal. 

4.  ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.  In accordance with the Government Code §2006.002(c), the Department has determined that this proposed repeal will not have an adverse economic effect on small or micro business carriers because it is simply a repeal of an obsolete rule.  Therefore, in accordance with the Government Code §2006.002(c), the Department is not required to prepare a regulatory flexibility analysis. 
5.  TAKINGS IMPACT ASSESSMENT.  The Department has determined that no private real property interests are affected by this proposal and that this proposal does not restrict or limit an owner’s right to property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking or require a takings impact assessment under the Government Code §2007.043. 

6.  REQUEST FOR PUBLIC COMMENT.  To be considered, written comments on the proposal must be submitted no later than 5:00 p.m. on Aug 24, 2009, to Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A, Texas Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.  An additional copy of the comments should be simultaneously submitted to Danny Saenz, Senior Associate Commissioner, Financial Program, Mail Code 305-2A, Texas Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.  Any request for a public hearing should be submitted separately to the Office of the Chief Clerk before the close of the public comment period.  If a hearing is held, oral and written comments presented at the hearing will be considered.
7.  STATUTORY AUTHORITY.  The repeal of the section is proposed under the Insurance Code Chapters 404 and 441 and §441.051, §822.210, §841.205, §843.404, §884.206, §885.401, §982.105, §982.106, and §36.001.  Chapters 404 and 441 address the duties of the Department when an insurer’s solvency is impaired.  Chapter 404 authorizes the Commissioner to set standards for evaluating the financial condition of an insurer.  Chapter 441 addresses the prevention of insurer delinquencies and in §441.051 specifies “the circumstances in which an insurer is considered insolvent, delinquent, or threatened with delinquency” and includes certain statutorily specified conditions, including if an insurer’s required surplus, capital, or capital stock is impaired to an extent prohibited by law.  Under §441.005, the Commissioner may adopt reasonable rules as necessary to implement and supplement the purposes of Chapter 441.  Sections 822.210, 841.205, and 884.206 authorize the Commissioner to adopt rules to require an insurer to maintain capital and surplus levels in excess of statutory minimum levels to assure financial solvency of insurers for the protection of policyholders and insurers.  Section 843.404 authorizes the Commissioner to adopt rules to require a health maintenance organization to maintain capital and surplus levels in excess of statutory minimum levels to ensure financial solvency of health maintenance organizations for the protection of enrollees.  Section 885.401 requires each fraternal benefit society to file an annual report on the society’s financial condition, including any information the Commissioner considers necessary to demonstrate the society’s business and method of operation, and authorizes the Department to use the annual report in determining a society’s financial solvency.  Section 982.105 specifies the capital, stock, and surplus requirements for foreign or alien life, health, or accident insurance companies.  Section 982.106 specifies the capital, stock, and surplus requirements for foreign or alien insurance companies other than life, health, or accident insurance companies.  Section 36.001 provides that the Commissioner of Insurance may adopt any rules necessary and appropriate to implement the powers and duties of the Texas Department of Insurance under the Insurance Code and other laws of this state.
8.  CROSS REFERENCE TO STATUTE.  The following statutes in the Insurance Code will be affected by this proposed repeal:  Chapters 404 and 441 and §822.210, §841.205, §843.404, §885.401, §884.206, §982.105, and §982.106. 

9.  TEXT.

§7.401. Risk-Based Capital and Surplus Requirements for Year-End 2006.
