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1.  INTRODUCTION.  The Texas Department of Insurance proposes new §21.3202, concerning requirements for health benefit plan issuers that utilize rankings, tiers, ratings or other comparisons of a physician’s performance against standards, measures or other physicians.  The proposed new section is necessary to implement House Bill (HB) 1888, 81st Legislature, Regular Session. HB 1888 amends the Insurance Code, Subtitle F, Title 8, by adding Chapter 1460 to address standards required for certain rankings of physicians by health plans.  


The Insurance Code §1460.003(a)(1) and (2) provides that a health benefit plan issuer, including a subsidiary or affiliate, may not rank physicians, classify physicians into tiers based on performance, or publish physician-specific information that includes rankings, tiers, ratings, or other comparisons of a physician’s performance against standards, measures, or other physicians, unless (i)  the standards used by the health benefit plan issuer conform to nationally recognized standards and guidelines adopted by the Commissioner; (ii)  the standards and measurements to be used by the health benefit plan issuer are disclosed to each affected physician before any evaluation period used by the benefit plan issuer; and (iii)  each affected physician is afforded, before any publication or other public dissemination, an opportunity to dispute the ranking or classification through a process that, at a minimum, includes due process protections that conform to the protections specified in the Insurance Code §1460.003(a)(3)(A)-(D).  


The Insurance Code §1460.005(a) requires the Commissioner to adopt rules as necessary for compliance by a health benefit plan issuer that uses a physician ranking system.  The Commissioner, in adopting these rules, is required to consider guidelines, standards and measures prescribed by nationally recognized organizations that establish or promote guidelines and performance measures emphasizing quality of health care, including the National Quality Forum (NQF) and the AQA Alliance.  If neither the NQF nor the AQA Alliance has established standards or guidelines regarding an issue, the Commissioner is required to consider the standards, guidelines, and measures prescribed by the National Committee on Quality Assurance (NCQA) and other similar national organizations.  If the NQF, AQA Alliance or other national organizations do not have established standards or guidelines for an issue, the Commissioner is required to consider standards, guidelines, and measures based on other bona fide nationally recognized guidelines, expert-based physician consensus quality standards, or leading objective clinical evidence and scholarship.  Section 1460.006 requires health benefit plan issuers to ensure that physicians currently in clinical practice are actively involved in the development of the standards used under Chapter 1460.  Section 1460.006 further requires that the measures and methodology used in the comparison programs described by the Insurance Code §1460.003 are transparent and valid.  


On September 30, 2009, the Department posted a draft rule for informal comment, concerning requirements for health benefit plan issuers that utilize rankings, tiers, ratings or other comparisons of a physician’s performance against standards, measures or other physicians.  The Department held a meeting on October 8, 2009, for stakeholder comments.  The informal comment period ended on October 9, 2009.  This proposal includes input from these comments.

Proposed new §21.3202 states the standards, measures and guidelines that health benefit plan issuers are required to utilize for their physician ranking systems.  Proposed new §21.3202(a) states the purpose of the section, which is to specify the standards and guidelines that are necessary to ensure that a health benefit plan issuer, including a subsidiary or affiliate, that utilizes rankings, tiers, ratings or other comparisons of a physician’s performance against standards, measures, or other physicians, uses a nationally recognized physician ranking system that emphasizes quality of health care in accordance with the Insurance Code §1460.05.  

Proposed new §21.3202(b) addresses the applicability of the proposed new section.  Proposed new §21.3202(b) provides that this section applies to a health benefit plan issuer as defined in the Insurance Code §1460.001.  The Insurance Code §1460.001(1) defines a “health benefit plan issuer” to mean an entity authorized under the Insurance Code or another insurance law of this state that provides health insurance or health benefits in this state, including (i)  an insurance company; (ii)  a group hospital service corporation operating under Chapter 842; (iii)  a health maintenance organization operating under Chapter 843; and (iv)  a stipulated premium company operating under Chapter 884.  Proposed new §21.3202(b)(2)(A) provides that this section does not apply to a plan specified in the Insurance Code §1460.002.  The Insurance Code §1460.002 provides that Chapter 1460 does not apply to (i)  a Medicaid managed care program operated under Chapter 533, Government Code; (ii)  a Medicaid program operated under Chapter 32, Human Resources Code;  (iii)  the child health plan program under Chapter 62, Health and Safety Code or the health benefits plan for children under Chapter 53, Health and Safety Code; or (iv)  a Medicare supplement benefit plan, as defined by Chapter 1652.  Proposed new §21.3202(b)(2)(B) further provides that this section does not apply to a Medicare plan offered pursuant to Title XVIII, Part C and D of the Social Security Act.  This proposed exemption is necessary to clarify the inapplicability of this proposed section to Medicare plans.  It is proposed as an additional exemption to those specified in the Insurance Code §1460.002 pursuant to the Commissioner’s authority in the Insurance Code §1460.005 to adopt rules as necessary to implement this chapter.  Medicare plans under Parts C and D of Title VIII of the Social Security Act are regulated pursuant to federal law and are not subject to state law regulation as provided in 42 U.S.C. sec 1395w-26(b)(3) and 42 U.S.C. sec. 1395w-112(g).  The proposed exemption is necessary for the proper and unambiguous implementation of Chapter 1460 of the Insurance Code.

Proposed new §21.3202(c) provides that if a health benefit plan issuer uses a physician ranking system, it is required to follow the endorsed measures, guidelines, and standards of either the National Quality Forum (NQF) or the endorsed measures, guidelines, and standards of the AQA Alliance.  Under this proposed provision, the health benefit plan issuer may utilize either the NQF or AQA endorsed measures, guidelines, and standards regarding an issue involved in the physician ranking process.

Proposed new §21.3202(d) provides that if neither the NQF nor the AQA Alliance has an endorsed measure, guideline, and standard regarding an issue, the health benefit plan issuer is required to follow the endorsed measures, guidelines, and standards of the NCQA.  


Proposed new §21.3202(e) provides that if the NQF, AQA Alliance, or NCQA do not have endorsed measures, guidelines, and standards regarding an issue, the health benefit plan issuer is required to follow measures, guidelines, and standards based on other bona fide nationally recognized guidelines, expert-based physician consensus quality standards, or leading objective clinical evidence and scholarship.  

Proposed new §21.3202(f) requires a health benefit plan issuer to ensure that physicians currently in clinical practices are actively involved in the development of the standards used in subsections (c) through (e) and that the measures and methodology used in the comparison programs are transparent and valid in accordance with the Insurance Code §1460.006.  


This proposal amends the subchapter title by deleting its former title and replacing it with the new title of Evaluation of Network Physicians and Providers to more accurately reflect the content of the sections within Subchapter X.  
2.  FISCAL NOTE.  Margaret Lazaretti, Senior Policy Advisor, Life, Health, and Licensing, has determined that for each year of the first five years the proposed new section will be in effect, there will be no fiscal impact to state or local governments as a result of the enforcement or administration of the rule.  There will be no measurable effect on local employment or the local economy as a result of the proposal. 
3.  PUBLIC BENEFIT/COST NOTE.  Ms. Lazaretti also has determined that for each year of the first five years the proposed new sections are in effect, the public benefits anticipated as a result of the proposed new sections will be a fair, consistent, efficient and transparent system of physician ranking that is based on nationally recognized quality measures and that emphasizes quality of health care.  Because physicians will be actively involved in the development of the standards, the process should be more fair and understandable to physicians.  Additionally, the rankings will provide important clear information to consumers to assist them in comparing the performance of physicians who are available to them under their health plan.  Neither Chapter 1460 of the Insurance Code nor the proposed new section require a health benefit plan issuer to rank, classify, or tier physicians based on performance.  However, if a health benefit plan issuer utilizes a physician ranking system, it must utilize the nationally recognized measures, standards and guidelines in the sequence adopted by the Commissioner under this proposal.  The measures, standards and guidelines endorsed by the NQF and the AQA Alliance are available for no charge on their respective websites and on the websites of the organizations that own the measures.  If it becomes necessary for a health benefit plan issuer that utilizes a physician ranking system to follow the measures, standards, and guidelines approved by the NCQA, for the first year that this proposal is in effect, the NCQA’s Healthcare Effectiveness Data and Information Set (HEDIS) 2010 publication entitled Technical Specifications for Physician Measurement 2010, is available in print for $300 and electronically for one to four users at a cost of $265.  The HEDIS 2010 package of publications is also an available option at a cost of $1,020.  This particular package includes the printed edition of Volume 1: Narrative; Volume 2: Technical Specifications; Volume 3: Specifications for Survey Measures; Volume 5: HEDIS Compliance Audit (Trademark)-Standards, Policies and Procedures; and Volume 6: Specifications for the Medicare Health Outcomes Survey.  In addition, the 2008 Physician and Hospital Quality (PHQ) Standards and Guidelines is an alternative electronic NCQA publication that is available at a cost of $215 for 1-4 users during the first year that this rule proposal is in effect.  The Department obtained this cost information from the NCQA 2009-2010 Publication and Products website publication.  During the subsequent four years that this rule proposal is in effect, the Department anticipates minimal increases in cost for any updates to the NCQA publications.  There is no anticipated difference in cost of compliance between small and large businesses. 

4.  ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.  The Government Code §2006.002(c) requires that if a proposed rule may have an economic impact on small businesses or micro businesses, state agencies must prepare as part of the rulemaking process an economic impact statement that assesses the potential impact of the proposed rule on these businesses and a regulatory flexibility analysis that considers alternative methods of achieving the purpose of the rule.  The Government Code §2006.001(a)(2) defines “small business” as a legal entity, including a corporation, partnership, or sole proprietorship, that is formed for the purpose of making a profit; is independently owned and operated, and has fewer than 100 employees or less than $6 million in annual gross receipts.  The Government Code §2006.001(a)(1) defines “micro business” similarly to “small business” but specifies that such a business may not have more than 20 employees.  The Government Code §2006.001(a)(1) does not specify a maximum level of gross receipts for a “micro business.”  The Department has determined that the proposal may have an adverse economic impact on 75 to 150 small or micro businesses if they elect to perform physician ranking and thus are required to comply with the proposed new section.  In accordance with the Government Code §2006.002(c-1), the Department has determined that even though the proposed new section may have an adverse economic effect on small or micro businesses that elect to perform physician ranking and that are, therefore, required to comply with these proposed requirements, the Department has determined that it is not required to prepare a regulatory flexibility analysis as required in §2006.002(c)(2) of the Government Code for the following two reasons.  First, small or micro businesses are not required by statute or by this proposed rule to perform physician ranking.  Therefore, those small and micro businesses that perform physician ranking do so at their own choice, and as a result, agree to bear the additional costs required for compliance with this proposal.  The costs outlined in the Public Benefit/Cost Note part of this proposal provide sufficient cost information for small or micro business to make an informed business decision on whether to perform physician ranking.  Secondly, §2006.002(c)(2) of the Government Code requires a state agency, before adopting a rule that may have an adverse economic effect on small businesses, to prepare a regulatory flexibility analysis that includes the agency’s consideration of alternative methods of achieving the purpose of the proposed rule.  Section 2006.002(c-1) of the Government Code requires that the regulatory analysis “consider, if consistent with the health, safety, and environmental and economic welfare of the state, using regulatory methods that will accomplish the objectives of applicable rules while minimizing adverse impacts on small businesses.”  Therefore, an agency is not required to consider alternatives that, while possibly minimizing adverse impacts on small and micro businesses, would not be protective of the health, safety, and environmental and economic welfare of the state. 

The purpose of the Insurance Code Chapter 1460 and the proposed new section is to provide a fair, consistent, efficient and transparent system of physician ranking that emphasizes quality of health care.  As previously stated, because currently practicing physicians will be actively involved in the development of the standards, the process should be more fair and understandable to physicians.  In addition, the information available to consumers as a result of the physician ranking will provide important, clear information to assist them in comparing the performance of physicians who are available to them under their health plan.  With this information, consumers will be able to make informed choices when selecting a physician for their medical treatment and health maintenance.  Therefore, such information is important to and protective of the health of Texas consumers.  Hence, the Department has determined that for those small or micro businesses that utilize a physician ranking system, it is important that they do so in accordance with the authorizing statute and this proposal which implements the authorizing statute.  The purpose of the proposed new section and the authorizing statute is to protect the health, safety, and economic welfare of Texas consumers and the state of Texas, and as a result, there are no additional regulatory alternatives to the proposed requirements that will sufficiently protect the health, safety, and economic interests of Texas consumers and the welfare of the state. 

5.  TAKINGS IMPACT ASSESSMENT.  The Department has determined that no private real property interests are affected by this proposal and that this proposal does not restrict or limit an owner’s right to property that would otherwise exist in the absence of government action and, therefore, does not constitute a taking or require a takings impact assessment under the Government Code §2007.043.

6.  REQUEST FOR PUBLIC COMMENT.  To be considered, written comments on the proposal must be submitted no later than 5:00 p.m. on December 28, 2009 to Gene C. Jarmon, General Counsel and Chief Clerk, Mail Code 113-2A, Texas Department of Insurance, P. O. Box 149104, Austin, Texas  78714-9104.  An additional copy of the comment must be simultaneously submitted to Margaret Lazaretti, Senior Policy Advisor for Life, Health & Licensing, Mail Code 107-2A, Texas Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.  Any request for a public hearing should be submitted separately to the Office of the Chief Clerk before the close of the public comment period.  If a hearing is held, written and oral comments presented at the hearing will be considered.
7.  STATUTORY AUTHORITY.  The new section is proposed under the Insurance Code §§1460.003, 1460.005, 1460.006 and 36.001.  Section 1460.003 requires health benefit plan issuers to utilize standards adopted by the Commissioner for physician ranking and prescribes the notice and process requirements to be followed by health benefit plan issuers in performing their physician ranking procedures.  Section 1460.005 authorizes the Commissioner to adopt rules to ensure that a health benefit plan issuer that uses a physician ranking system utilizes nationally recognized standards, guidelines and measures that measure quality of health care for performing its physician ranking.  The Commissioner, in adopting these rules, is required to consider guidelines, standards and measures, including those prescribed by the National Quality Forum (NQF), AQA Alliance, and the National Committee on Quality Assurance (NCQA) and other similar national organizations.  If the NQF, AQA Alliance, NCQA, or other national organizations do not have established standards or guidelines regarding an issue, the Commissioner is required to consider standards, guidelines, and measures based on other bona fide nationally recognized guidelines, expert-based physician consensus quality standards, or leading objective clinical evidence and scholarship.  Section 1460.006 requires health benefit plan issuers to ensure that quality guidelines are developed with the input of currently practicing physicians and are transparent and valid.  Section 36.001 provides that the Commissioner of Insurance may adopt any rules necessary and appropriate to implement the powers and duties of the Texas Department of Insurance under the Insurance Code and other laws of this state.

8.  CROSS REFERENCE TO STATUTE.  The following statute is affected by this proposal:


Rule




Statute

§§21.3202 



Insurance Code Chapter 1460

9.  TEXT. 

SUBCHAPTER X.  Evaluation of Network Physicians and Providers
§21.3202.  Physician Ranking Requirements.  

(a)  Purpose.  In accordance with the Insurance Code §1460.005, this section specifies the standards and guidelines that are necessary to ensure that a health benefit plan issuer, including a subsidiary or affiliate, that utilizes rankings, tiers, ratings or other comparisons of a physician’s performance against standards, measures, or other physicians, uses a nationally recognized physician ranking system that emphasizes quality of health care.  

(b)  Applicability.



(1)  This section applies to a health benefit plan issuer as defined in the Insurance Code §1460.001.



(2)  This section does not apply to 




(A)  a plan specified in the Insurance Code §1460.002; or




(B)  a Medicare plan offered pursuant to Title XVIII, Part C and D of the Social Security Act.

(c)  National Quality Forum (NQF) or AQA Alliance.  A health benefit plan issuer that uses a physician ranking system is required to follow the endorsed measures, guidelines, and standards of the NQF or the endorsed measures, guidelines, and standards of the AQA Alliance. 

(d)  National Committee on Quality Assurance (NCQA).  If neither the NQF nor the AQA Alliance has an endorsed measure, guideline, and standard regarding an issue, the health benefit plan issuer is required to follow the endorsed measures, guidelines, and standards of the NCQA.

(e)  Other Guidelines, Quality Standards, and Clinical Evidence.  If the NQF, AQA Alliance, or NCQA do not have endorsed measures, guidelines, and standards regarding an issue, the health benefit plan issuer is required to follow measures, guidelines, and standards based on other bona fide nationally recognized guidelines, expert-based physician consensus quality standards, or leading objective clinical evidence and scholarship.  


(f)  Duties of Health Benefit Plan Issuer.  In accordance with the Insurance Code §1460.006, a health benefit plan issuer shall ensure that: 



(1)  physicians currently in clinical practices are actively involved in the development of the standards used in subsections (c) - (e) of this section and 



(2)  the measures and methodology used in the comparison programs required in subsections (c) - (e) of this section are transparent and valid. 
