SUBCHAPTER  A.  GENERAL PROVISIONS

28 TAC §33.2

SUBCHAPTER C.  APPLICATION BY CONTINUING CARE PROVIDER FOR CERTIFICATE OF AUTHORITY

28 TAC §33.204

SUBCHAPTER E.  ESCROW ACCOUNTS

28 TAC §§33.403 and 33.404

1.  INTRODUCTION.  The Commissioner of Insurance adopts amendments to §33.2, 33.204, 33.403 and 33.404, relating to continuing care retirement facilities generally, application for a certificate of authority, and escrow accounts.  The sections are adopted without changes to the proposed text published in the August 22, 2008, issue of the Texas Register (33 TexReg 6722).
2.  REASONED JUSTIFICATION.  A continuing care retirement facility, also referred to as a “continuing care retirement center,” (CCRC) is an establishment, complex, campus, or group of living units at which a provider engages in the business of providing continuing care.  CCRCs are regulated pursuant to the Texas Continuing Care Facility Disclosure and Rehabilitation Act, Health and Safety Code, Chapter 246.  A CCRC that is constructed on an as-needed basis and for which a certificate of authority is obtained from the Department prior to facility construction is considered a “phase-in facility.”  The 80th Texas Legislature, Regular Session, passed HB 2392, effective June 15, 2007, adding §§246.0735 and 246.0736 to the Health and Safety Code.  Section 246.0735 authorizes the Commissioner to create different escrow release requirements for providers that obtain a certificate of authority issued under Chapter 246 prior to facility construction.  Section 246.0736 requires the Commissioner to adopt rules to implement the escrow release process.  


Traditionally, CCRC operators (the term “operator” and “provider” are used interchangeably in this adoption order) and have first built their facilities, next obtained their certificate of authority from the Department, and then began accepting residents.  As a result, the rules regulating CCRC operators prior to this adoption addressed only this kind of business model.  However, certain CCRC operators have recently changed their manner of operation by opting to obtain their certificate of authority from the Department prior to facility construction, and subsequently building their facilities in phases on an as-needed basis, depending on demand.  This deviation from traditional CCRC operations created a challenge for the Department and the phase-in CCRC provider because the regulations prior to this adoption were not designed to address this phase-in process.

Under the rules prior to this adoption, a continuing care provider operating a phase-in facility had to complete and submit multiple filings with an escrow agent, and subsequently with the Department, each and every time the provider wanted to access funds in an entrance fee escrow account.  However, under the adopted amendments, these providers may make an initial filing with the escrow agent, and subsequently with the Department, and then further supplement the filing with quarterly reports to demonstrate the provider’s ongoing financial fitness as a whole.  This will avoid the submission of multiple reports that fail to provide the pertinent financial information necessary for efficient monitoring by the Department.


The adopted amendments to §§33.2, 33.403, and 33.404 are necessary to implement a process by which continuing care providers who operate facilities that are built on a phase-in basis can access funds from statutorily created entrance fee escrow accounts without creating excessive reporting to the Department, but also while continuing to safeguard the continuing care providers’ clients’ funds.  

The adopted amendment to §33.2 is necessary to revise the definition of “facility” in order to implement newly enacted Health & Safety Code §246.0735.  Section 246.0735 authorizes the Commissioner to create different requirements for escrow release for phase-in facilities.  Not amending §33.2 would frustrate a phase-in facility’s ability to comply with the requirements of Title 33.  

The adopted amendment to §33.204, relating to the contents of the application for the certificate of authority, is necessary to specify requirements relating to the number of items that must be provided by an applicant for a certificate of authority to operate as a CCRC.  There is no change in the substance of the requirements specified in the rule prior to this adoption.  Specifically, applicants are required to provide an original and two copies of all 19 items listed in §33.204, as applicable, instead of only 9 of the items.


The adopted amendments to §33.403, relating to the release of funds from the entrance fee escrow account to the provider, are necessary to implement newly added Health & Safety Code §246.0736.  Section 246.0736 provides for the continuing release of escrow if certain conditions are met.  These adopted amendments specify the requirements for the release of entrance fee escrow funds for phase-in facilities in order to satisfy the conditions of Health & Safety Code §246.0736.  The amendments address phase-in facilities and their method of operations, and provide instructions on how phase-in facility operators achieve release of entrance fee escrow funds.


The adopted amendments to §33.404, relating to loan reserve fund escrow account(s), are necessary to ensure that CCRC operators who lease their facilities maintain one year’s worth of anticipated lease payments for the facility in escrow, similar to requirements for CCRC-owned facilities.
3.  HOW THE SECTIONS WILL FUNCTION. 

§33.2  Definitions.  The adopted amendment to §33.2(13) revises the definition of “facility” in order to accommodate newly enacted Health & Safety Code §246.0735.  Under §246.0735, the Commissioner is authorized to create different requirements for escrow release for phase-in facilities.  Under the amended definition of “facility,” the other requirements of Title 33 will apply to phase-in facilities built on an as-needed basis. 

§33.204.  Contents of Application for Certificate of Authority.  Under the adopted amendment to §33.204, an applicant for a certificate of authority to operate as a CCRC is required to provide an original and two copies of all 19 items listed in §33.204, as applicable.


§33.403.  Release of Funds from the Entrance Fee Escrow Account to Provider.  Under the adopted amendments to §33.403, phase-in CCRC operators must provide evidence of occupancy and 10 percent of the entrance fees for a phase-in facility instead of evidence that a facility is at least 50 percent reserved for CCRC residents and 10 percent of the entrance fees as a condition to be met before entrance fee escrow funds can be released.  Other adopted amendments to §33.403 incorporate “leasing” or “lease payments” into the conditions to be met before entrance fee escrow release for phase-in CCRC operators.  The inclusion of these terms results in the application of the conditions in §33.403 to CCRC operators who lease their facilities.  

§33.404.  Loan Reserve Fund Escrow Account.  Under the adopted amendments to §33.404, CCRC operators who lease their facilities must maintain a loan reserve fund escrow account equal to 12 months of lease payments for the facilities. 
4.  SUMMARY OF COMMENTS.  The Department did not receive any comments on the published proposal.
5.  STATUTORY AUTHORITY.  The amendments are adopted pursuant to the Health and Safety Code §§246.003, 246.022, 246.0735, and 246.0736 and Insurance Code §36.001.  The Health and Safety Code §246.003 authorizes the Commissioner to adopt rules to administer and enforce Chapter 246 of the Health and Safety Code.  The Health and Safety Code §246.022 requires the Commissioner to adopt rules stating the information an applicant for a certificate of authority to operate a CCRC must submit.  The Health and Safety Code §246.0735 authorizes the Commissioner to create different escrow release requirements for providers that obtain a certificate of authority issued under Chapter 246 prior to facility construction.  The Health and Safety Code §246.0736 requires the Commissioner to adopt rules to implement the escrow release process.  The Insurance Code §36.001 provides that the Commissioner of Insurance may adopt any rules necessary and appropriate to implement the powers and duties of the Texas Department of Insurance and other laws of the state. 

6.  TEXT.

SUBCHAPTER A.  GENERAL PROVISIONS 
§33.2.  Definitions.  The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates otherwise. 



(1)  Act--The Texas Continuing Care Facility Disclosure and Rehabilitation Act, Health and Safety Code, Chapter 246.



(2)  Actuarial funded status--The ratio of actuarial assets plus net accounting assets to actuarial liabilities plus actuarial refund liabilities.



(3)  Actuarial review--An analysis which is performed by a qualified actuary in accordance with generally accepted accounting principles (GAAP) and which addresses the current actuarial balance of the financial condition of a facility. An actuarial review should include, but not be limited to, the following:




(A)  actuarial report;




(B)  statement of actuarial opinion;




(C)  actuarial balance sheet;




(D)  cash flow projection; and




(E)  actuarial methodology, formulae, and assumptions. 



(4)  Affiliate--A person that directly, or indirectly through one or more intermediaries, controls, is controlled by, or is under common control with, the person specified.



(5)  Audited financial statements--Statements prepared by an independent Certified Public Accountant, which includes an audit opinion from the CPA concerning the financial statements.



(6)  Commissioner--The Commissioner of Insurance of the Texas Department of Insurance.



(7)  Continuing care--The furnishing of a living unit, together with personal care services, nursing services, medical services, or other health-related services, to an individual who is not related by consanguinity or affinity to the provider of the care under a continuing care contract, regardless of whether the services and the living unit are provided at the same location.



(8)  Continuing care contract--An agreement that requires the payment of an entrance fee by or on behalf of an individual in exchange for the furnishing of continuing care by a provider and that is effective for:




(A)  the life of the individual; or 




(B)  more than one year. 



(9)  Control--The possession, direct or indirect, of the power to direct or cause the direction of management and policies of a person, whether through the ownership of voting securities, by contract other than a commercial contract for goods or non-management services, or otherwise, unless the power is the result of an official position with or corporate office held by the person.  This definition also includes the terms "controlling," "controlled by," and "under common control with."  Control shall be presumed to exist if any person, directly or indirectly, owns, controls, or holds with the power to vote, or holds irrevocable proxies representing, 10% or more of the voting securities or authority of any other person.  This presumption may be rebutted to show that control does not in fact exist.



(10)  Debt service coverage ratio--Total excess (deficit) of revenues and gains in excess of expenses and losses plus interest expense plus depreciation expense plus amortization expense minus amortization of deferred revenues from entry fees plus net proceeds from entry fees, divided by annual debt service (annual principal and interest payment or maximum annual debt service).



(11)  Department--The Texas Department of Insurance.



(12)  Entrance fee--An initial or deferred transfer of money, or other property valued at an amount in excess of three months' rent, made or promised to be made as full or partial consideration for acceptance by a provider of a specified individual as a resident in a facility.  The term does not include a deposit made under a reservation agreement.



(13)  Facility--A place in which a person undertakes to provide continuing care.  A place is an establishment, complex, campus, or group of living units at which a provider engages in the business of providing continuing care.  If two or more establishments, complexes, campuses, or groups of living units are located on one premise, they shall be treated as one facility if their operations are controlled by the same provider.  If two or more establishments, complexes, campuses, or group of living units are located on one premise but controlled by separate providers, they shall be treated as separate facilities.  A facility that is constructed on an as-needed basis and for which a certificate of authority is obtained from the department prior to facility construction shall be considered a phase-in facility.



(14)  Fund balance--Assets as shown on the balance sheet minus liabilities shown on the balance sheet.



(15)  Living unit--A room, apartment, cottage, or other area within a facility that is set aside for the exclusive use or control of one or more specified individuals. 



(16)  Long-term nursing care--Nursing care provided for a period longer than 365 consecutive days. 



(17)  Person--An individual, corporation, association, or partnership, including a fraternal or benevolent order or society.



(18)  Provider--A person who undertakes to provide continuing care in a facility. 



(19)  Qualified actuary--A member of the American Academy of Actuaries or the Society of Actuaries or a person recognized by the commissioner as having comparable training or experience.



(20)  Reservation Agreement--An agreement that requires the payment of a deposit to reserve a living unit for a prospective resident. A deposit made under a reservation agreement is not considered an entrance fee.



(21)  Reservation Agreement Deposit--A deposit paid under a reservation agreement.



(22)  Resident--An individual entitled to receive continuing care in a facility.
SUBCHAPTER C. APPLICATION BY CONTINUING CARE PROVIDER FOR CERTIFICATE OF AUTHORITY

§33.204.  Contents of Application for Certificate of Authority.


(a)  The applicant shall submit an original and two copies of the items listed in paragraphs (1) – (19), as applicable.



(1)  CCRC Form #1 (Application for Certificate of Authority To Do Business in the State of Texas under the Act, §246.022); 



(2)  CCRC Form #3 (Officers and Directors page);



(3)  CCRC Form #4 (Biographical Data Form) or CCRC Form #4a (Biographical Data Form for Not-for-Profit CCRC Board Members); 



(4)  basic organizational documents and all amendments thereto, with an original certification or seal from the state of domicile. These documents shall include, but not be limited to, the articles of incorporation, the bylaws, and the resolution by the board of directors certifying corporate approval of the project;



(5)  certified copy of assumed name certificate; 



(6)  letter from Internal Revenue Service recognizing tax-exempt status under Internal Revenue Code with a certification by an officer that it is a true and correct copy of the original; 



(7)  chart or listing clearly presenting the identities and interrelationship among affiliates showing the percentage of each class of voting securities of each affiliate which is owned or controlled, directly or indirectly, by another affiliate, or indicating the basis of control if other than by ownership or control of voting securities; 



(8)  agreements establishing the entrance fee and reserve fund accounts or a verified statement explaining why an escrow is not required. The agreements shall be accompanied by the items described in subparagraphs (A) - (C) of this paragraph: 




(A)  name and address of escrow agent; 




(B)  certification of the number of persons and the percentage of the number of living units in the facility under reservation agreements with funds on deposit in the entrance fee escrow accounts; and




(C)  statement or set of instructions that the provider will send to the escrow agent to request a release of funds to the provider from the entrance fee and reservation fund escrow accounts;



(9)  complete disclosure statement on CCRC Form #6 (Form For Disclosure Statement); 



(10)  service contracts or agreements with affiliates; 



(11)  management contract if the facility will be managed on a day-to-day basis by a person other than individuals directly employed by the provider; 



(12)  independent feasibility study;



(13) actuarial review as defined in §33.2 of this title (relating to Definitions);



(14)  all priority agreements, reservation agreements, or any types of contracts or agreements which the provider is using in soliciting continuing care contracts, contracting, or collection of funds, if not included in the disclosure statement;



(15) financial statements dated no more than 90 days prior to the application submission date, if not included in the disclosure statement;



(16) documentation evidencing a commitment to the provider for any permanent mortgage loan or other long-term financing arrangement;



(17) list or description of liens which attach to any part of the facility before, during, or after construction;



(18) legal description of real property on which the facility is or will be located; and 



(19) any additional information relating to items required under paragraphs (1) - (18) of this subsection, as the department may request.


(b)  The 180-day period during which the commissioner is required to issue an order approving or disapproving an application for a certificate of authority shall commence on the date, as determined by the department, that all required material is submitted to the department.
SUBCHAPTER E.  ESCROW ACCOUNTS

§33.403.  Release of Funds from the Entrance Fee Escrow Account to Provider.


(a)  The escrow agent shall notify the department of a request for release of funds from the entrance fee escrow account for a facility to the provider in writing within three banking days of receipt of the request.  The notice shall be sent to the department on CCRC Form #9 (Notice of Request to Release Entrance Fee Escrow Funds).

(b)  The conditions listed in paragraphs (1) - (5) of this subsection must be met before funds in the entrance fee escrow account may be released to the provider.



(1)  At least 50% of the living units in the facility must be reserved for residents or prospective residents.  In support of this, the provider must have sufficient binding continuing care contracts and at least 10% of the entrance fees designated in the binding continuing care contracts on deposit in the entrance fee escrow account.  For phase-in facilities, in lieu of the 10% deposit, the provider shall deposit in the entrance fee escrow account an amount equal to 10% of the amount of entrance fees required for the facility and provide evidence that the resident has full occupancy of the living unit.



(2)  The sum of the entrance fees received or receivable by the provider under binding continuing care contracts; the anticipated proceeds of any first mortgage loan or other long-term financing commitment described under paragraph (3) of this subsection; and funds from other sources in the provider's actual possession must be equal to or more than the sum of at least 90% of the aggregate cost of constructing, purchasing, or leasing, equipping, and furnishing the facility; at least 90% of the funds estimated as necessary to cover initial losses of the facility as stated in the current disclosure statement on file with the department; and at least 90% of the amount of the loan reserve fund escrow account required under §33.405 of this title (relating to Loan Reserve Fund Escrow Accounts).


(3)  The provider must have commitments for all permanent mortgage loans, other long-term financing, and lease payments described in the statement of anticipated source and application of funds included in the current disclosure statement on file with the department.



(4)  Except for the conditions regarding the completion of construction or closing on the purchase of the facility, the commitment for disbursement of funds must be unconditional.



(5)  Either subparagraph (A) or (B) of this paragraph must be satisfied.




(A)  If construction of the facility is not substantially completed:





(i)  the appropriate party must have obtained all necessary governmental permits or approvals; and





(ii)  the provider and the general contractor responsible for construction of the facility must have entered into a maximum price contract; and





(iii)  a recognized surety authorized to do business in Texas must have executed a construction bond in favor of the provider covering the general contractor's faithful performance and payment of all obligations arising under the construction contract; and





(iv)  the provider must have entered into a loan agreement for an interim construction loan in an amount which, when combined with the amount in the entrance fee escrow account plus the amount of funds from other sources in the provider's actual possession equals or exceeds the estimated cost of constructing, equipping, and furnishing the facility; and





(v)  the lender must have disbursed at least 10% of the amount of the construction loan for physical construction or site preparation work; and





(vi)  the provider must have placed orders at firm prices for at least 50% of the items necessary to equip and furnish the facility in accordance with the current disclosure statement on file with the department, including installation charges if applicable.




(B)  If construction or purchase of the facility is substantially completed, both clauses (i) and (ii) must be satisfied, if appropriate:





(i)  the appropriate local government must have issued an occupancy permit covering the living unit; and





(ii)  if the entrance fee applies to a living unit which has been previously occupied, the living unit must be available for occupancy by the new resident.


(c)  The provider shall deliver a completed CCRC #14 (Calculations Concerning Conditions for Release of Entrance Fees to Provider) to the department for release of entrance fees for a facility. 


(d)  The funds in the entrance fees escrow account that may be released before the facility is complete and before the loan reserve fund escrow is established under §33.405 of this title (relating to Loan Reserve Fund Escrow Accounts), may not exceed the total of entrance fees and reservation agreement deposits received or receivable by the provider under binding continuing care contracts less the amount of funds required to be deposited in the loan reserve fund escrow account.


(e)  If the initial release of an entrance fee by an escrow agent for a particular facility has met the criteria under subsection (b) of this section, the department may authorize an escrow agent to continue to release escrowed entrance fees for that facility to the provider without further proof of satisfying the requirements specified in subsection (b) of this section if the provider meets the following conditions:



(1)  the provider provides a quarterly report to the department reflecting an accounting of the activities of the entrance fee escrow account for that particular facility;



(2)  the accounting reflects a beginning balance, dates of each withdrawal from escrow during the reporting period, and an ending balance.  This accounting must be verified, attested to in regards to its accuracy, and signed by both the bank escrow agent and the facility’s Chief Financial Officer or person of likewise authority; and



(3)  the provider immediately informs the department of any problems, issues, and/or irregularities encountered in the release of entrance fee escrow funds as set forth under this subsection.

§33.404.  Loan Reserve Fund Escrow Account.


(a)  Each provider shall establish and maintain a loan reserve fund escrow account with a bank or trust company located in Texas, as escrow agent.  The provider must maintain the funds deposited in an account separate from the provider's business account.  The account must be fully covered by federal deposit insurance or fully secured by the United States Government.


(b)  The amount required to be maintained in the loan reserve fund escrow account is equal to the total of all principal and interest payments due during the next 12 months on all first mortgage loans, other long-term financing arrangements for the facility, or 12 months of lease payments if the provider and facility are operating under a lease agreement.  If no principal payments or lease payments are due during the next 12 months, the provider shall maintain in the loan reserve fund escrow account an amount equal to interest payments due during the next 12 months.


(c)  Until the loan reserve fund escrow account is fully funded, the provider shall deposit the funds listed in paragraphs (1) and (2) of this subsection into the loan reserve fund escrow account:



(1)  Funds released under §33.403 of this title (relating to Release of Funds from the Entrance Fee Escrow Account to the Provider); and



(2)  Funds remitted under binding continuing care contracts, when an entrance fee escrow account is not required.


(d)  The provider may meet the loan reserve fund escrow account requirements in whole or in part by establishing other reserve funds held to meet long-term financing obligations, if the total amount equals or exceeds the amount required by subsection (b) of this section. The provider shall submit to the department sufficient evidence that the requirement has been met.
