SUBCHAPTER B.  INSURANCE ADVERTISING, CERTAIN TRADE PRACTICES, AND SOLICITATION

28 TAC §21.103 and §21.114

1.  INTRODUCTION.  The Commissioner of Insurance adopts amendments to §21.103(c)(5) and §21.114(7)(C), relating to required form and content of insurance advertisements and rules pertaining specifically to life insurance and annuity advertising.  The sections are adopted without changes to the proposed text published in the August 15, 2008 issue of the Texas Register (33 TexReg 6545).
2.  REASONED JUSTIFICATION.  The amendments are necessary to correct clerical errors contained in Commissioner’s Order No. 07-1050 entered and dated November 20, 2007, and published in the November 30, 2007 edition of the Texas Register (32 TexReg 8830), effective December 9, 2007.  


Amendment to §21.103(c)(5).  The adopted amendment to §21.103(c)(5) corrects an erroneous internal reference.  Section 21.103 specifies certain required form and content of advertisements that insurers are allowed to use in Texas to advertise their insurance products to Texas consumers.  Commissioner’s Order No. 07-1050 adopted an amendment to §21.103(c) to implement the provision of HB 2251, 80th Legislature, Regular Session, effective September 1, 2007, codified as Insurance Code §541.082(c).  Section 541.082(c) allows the Commissioner of Insurance to permit specified disclosures required in Internet advertising to be made through links to web pages containing the required disclosures.  The adopted amendment was also necessary to require that such a link be clearly labeled and conspicuously placed near the relevant information to which it relates.  The adopted amendment in Commissioner’s Order No. 07-1050 further identifies certain specific disclosures in new §21.103 (c)(1) - (5) which may be satisfied through such links.  In Commissioner’s Order No. 07-1050, §21.103(c)(5) refers to “§21.114 (3)(A) of this subchapter (relating to Rules Pertaining Specifically to Life Insurance and Annuity Advertising).”  This reference to §21.114(3)(A) is intended to be a reference to the “identification of policy disclosure” that requires the form number or numbers of a policy advertised to be clearly identified in an invitation to contract.  Instead, §21.114(3)(A) refers to advertising requirements for the description of premiums and costs paid for individual insurance and annuities.  The correct reference is §21.114(1)(A).  Therefore, the adopted amendment amends §21.103(c)(5) to reference §21.114(1)(A), the proper reference to the identification of the policy form number disclosure.  


Amendment to §21.114(7)(C).  It is necessary to amend §21.114(7)(C) to include clauses (i) and (ii).  This is necessary because both clauses were in the existing text prior to the adoption of the amendments to §21.114 in Commissioner’s Order No. 07-1050 but were inadvertently omitted from the adoption order.  Section 21.114(7)(C) specifies that an advertisement by an insurer may not state or imply an offer of a policy is an introductory, initial, special, or limited offer and that applicants will receive advantages by accepting the offer or that such advantages will not be available at a later date unless it is a fact.  Additionally, the provision specifies that an advertisement may not contain phrases describing an enrollment period as “special” or “limited” if the insurer uses such enrollment periods as the usual method of advertising.  Clause (i) that was inadvertently omitted regulates advertisements relating to the offering of a particular insurance product for purchase on an individual basis during an enrollment period for that particular insurance product.  Clause (ii) that was inadvertently omitted prohibits the inclusion in such advertisements of a statement or implication to the effect that only a specific number of policies will be sold, or that a time is fixed for the discontinuance of the sale of the particular policy advertised because of special advantages available in the policy.  In Commissioner’s Order No. 07-1050, the only amendment to §21.114(9)(C) (relating to deception as to introductory, initial, or special offers) that was intended to be adopted was the re-designation of §21.114(9)(C) as §21.114(7)(C).  However, in Commissioner’s Order No. 07-1050, in addition to §21.114(9)(C) being re-designated as §21.114(7)(C), clauses (i) and (ii) were inadvertently omitted.  It was not the intent of the Commissioner to delete these clauses.  There were no proposed amendments to delete these clauses in the notice of the proposed rule published in the September 28, 2007 issue of the Texas Register (32 TexReg 6730).  Commissioner’s Order No. 07-1050 also does not contain any explanation or mention of the Commissioner’s intent to make such deletions.  This adoption amends existing §21.114(7)(C) to restore omitted clauses (i) and (ii) into §21.114(7)(C) consistent with the intent of the Commissioner.  

3.  HOW THE SECTIONS WILL FUNCTION.  The adopted amendment to §21.103(c)(5) deletes the erroneous reference to §21.114(3)(A) and substitutes the correct reference to §21.114(1)(A).  Section 21.103 specifies certain required form and content of advertisements that insurers are allowed to use in Texas to advertise their insurance products to Texas consumers.  Section 21.103(c) requires that all information required to be disclosed must be set out conspicuously and in close conjunction with the statements to which the information relates or with appropriate captions of such prominence that required information is not minimized, rendered obscure, or presented in an ambiguous fashion, or intermingled with the context of the advertisement so as to be confusing or misleading.  It further provides that with regard to Internet advertising, the required disclosures referenced in paragraphs (1) - (5) of subsection (c) may be provided through a conspicuous and clearly labeled link, provided that the link is placed near the relevant information to which it relates.  The link must also connect directly to the information necessary to comply with the applicable requirements.  Paragraph (5) correctly references §21.114(1)(A), which requires that in the identification of the policy, the form number or numbers of the policy advertised be clearly identified in an "invitation to contract." 


The adopted amendments to §21.114(7)(C) add clauses (i) and (ii) that were in the existing rules prior to the adoption of the amendments to §21.114 in Commissioner’s Order No. 07-1050 issued in November 2007.  The addition of the two clauses restores the same provisions that were in §21.114(9)(C) prior to the November 2007 adoption.  Section 21.114(7)(C) specifies that an advertisement by an insurer may not state or imply an offer of a policy is an introductory, initial, special, or limited offer and that applicants will receive advantages by accepting the offer or that such advantages will not be available at a later date unless it is a fact.  Additionally, the provision specifies that an advertisement may not contain phrases describing an enrollment period as “special” or “limited” if the insurer uses such enrollment periods as the usual method of advertising.  Clause (i) regulates advertisements relating to the offering of a particular insurance product for purchase on an individual basis during an enrollment period for that particular insurance product.  Clause (ii) prohibits the inclusion in such advertisements of a statement or implication to the effect that only a specific number of policies will be sold, or that a time is fixed for the discontinuance of the sale of the particular policy advertised because of special advantages available in the policy. 
4.  SUMMARY OF COMMENTS.  The Department did not receive any comments on the published proposal.

5.  STATUTORY AUTHORITY.  The amendments are adopted pursuant to §36.001 of the Insurance Code which authorizes the Commissioner of Insurance to adopt any rules necessary and appropriate to implement the powers and duties of the Texas Department of Insurance under the Insurance Code and other laws of this state.

6.  TEXT.

§21.103.  Required Form and Content of Advertisements.  


(a)  It is required that advertisements be truthful and not misleading either in fact or in implication. 


(b)  The format and content of an advertisement of a policy must be sufficiently complete and clear to avoid deception or the capacity or tendency to mislead or deceive.  Whether an advertisement has a capacity or tendency to mislead or deceive is determined by the department of insurance, or the Commissioner of Insurance on appeal, from the overall impression that the advertisement may be reasonably expected to create upon a person of average education or intelligence within the segment of the public to which it is directed.


(c)  All information required to be disclosed by these sections will be set out conspicuously and in close conjunction with the statements to which the information relates or with appropriate captions of such prominence that required information is not minimized, rendered obscure, or presented in an ambiguous fashion, or intermingled with the context of the advertisement so as to be confusing or misleading.  Regarding Internet advertising, the disclosures required by the sections referenced in paragraphs (1) - (5) of this subsection may be provided through a conspicuous and clearly labeled link, provided that the link must be placed near the relevant information to which it relates, and must connect directly to the information necessary to comply with the applicable requirements:



(1)  with respect to "invitation to inquire" advertisements, §21.104(a) of this subchapter (relating to Requirement of Identification of Policy or Insurer); 



(2)  §21.104(i) of this subchapter if linked to same page satisfying §21.104(a) of this subchapter, as permitted in paragraph (1) of this subsection; 



(3)  §21.108(c) of this subchapter (relating to Use of Statistics and Citations); 



(4)  §21.113(b)(2) - (4), (c)(1), (d)(1) and (f) of this subchapter (relating to Rules Pertaining Specifically to Accident and Health Insurance Advertising and Health Maintenance Organization Advertising); and


(5)  §21.114(1)(A) of this subchapter (relating to Rules Pertaining Specifically to Life Insurance and Annuity Advertising).


(d)  No advertisement may be used which because of words, phrases, statements, or illustrations therein or information omitted therefrom has the capacity and tendency to mislead or deceive purchasers or prospective purchasers. Words or phrases may not be used which are misleading or deceptive because their meaning is not clear, or is clear only to persons familiar with insurance terminology.  This section does not prohibit the use of trade or technical terms in advertisements directed exclusively to commercial enterprises familiar with the particular term use.
§21.114.  Rules Pertaining Specifically to Life Insurance and Annuity Advertising.  As can be made applicable and as necessary the same or similar test or standard as is stated hereafter within paragraph (1)(B) of this section is to be used as the standard in the interpretation of the provisions of this section.



(1)  Identification of policy. 




(A)  The form number or numbers of the policy advertised shall be clearly identified in an "invitation to contract." 




(B)  An advertisement in respect of a life policy, endowment, or an annuity may not include the term "savings," "investment," or other similar terms if used in referring to the current, projected, or guaranteed rate of interest paid or credited to such contracts to imply that the product advertised is something other than insurance or an annuity using as a standard how it would appear to or be identified by a reasonably prudent person under the circumstances. 




(C)  No advertisement may use the term "investment," "investment plan," "founder's plan," "charter plan," "expansion plan," "profit," "profits," "profit sharing," "interest plan," "savings," "savings plan," or other similar terms in connection with a policy in a context or under such circumstances or conditions that have the capacity or tendency to mislead purchasers of such policy to believe they will receive or that it is possible that they will receive something other than a policy or some other benefit or advantage that is not available to other persons of the same class and equal expectation of life nor to that class of persons to whom essentially the same hazards are attributable. 



(2)  Disclosure requirements. 




(A)  If an advertisement that is an "invitation to contract" refers to a dollar amount, a period of time for which a benefit is payable, a cost of the policy, a specific policy benefit or the loss for which such benefit is payable, it shall expressly or specifically disclose those exclusions and limitations affecting the payment of benefits under the policy.  Without this disclosure it is determined that the advertisement would have the capacity and tendency to mislead or deceive. 




(B)  No advertisement may refer to a benefit payable under a "family group" policy if the full amount of the benefit is not payable upon the occurrence of the contingency insured against to each member of the family unless a clear and conspicuous disclosure of such fact is made in the advertisement. 




(C)  No advertisement may be used which represents or implies: 





(i)  that the condition of the applicant's or insured's health prior to, or at the time of issuance of a policy, or thereafter, will not be considered by the insurer in issuing the policy or in determining its liability or benefits to be furnished or in the settlement of a claim if such is not the fact; or 





(ii)  that an advertisement that uses "non-medical," "no medical examination required," or similar language where the advertised policy's issuance is not guaranteed must provide an equally prominent disclosure in close conjunction to such language that issuance of the policy may depend upon the answers to questions set forth in the application. 




(D)  An "invitation to contract" for a policy that provides coverage for loss due to accident only for a specified period of time from its effective date shall state this fact clearly and conspicuously. 




(E)  An "invitation to contract" advertisement in respect of insurance coverage or benefits that by the terms of the policy being advertised are limited to a certain age group or that are reduced at a certain age shall clearly and conspicuously disclose such fact. 




(F)  An "invitation to contract" advertisement that relates to a life insurance policy under which the death benefit varies with the length of time the policy has been in force shall clearly and conspicuously call attention to this fact.  If the death benefit during a specified period following the policy date of issue is limited to a return of premiums paid on the policy, with or without interest at a stated rate, and irrespective of whether the premiums are assumed to have always been paid annually, each advertising of the policy by an insurer or agent shall explain that the policy provides a deferred type of life insurance.  The death benefit, as referred to in this subparagraph, is the amount payable if death does not result from accidental causes and if there are no exclusions applicable to the policy on account of suicide, hazardous occupation, or aviation hazard. 




(G)  If the current or illustrated rate of interest is higher than the guaranteed interest rate, an advertisement may not display the greater rate of interest with such prominence as to render the guaranteed interest rate obscure. 




(H)  Current interest rates being paid or promised to be paid by an insurer and guaranteed interest rates for specific periods of time, as provided in the policy or annuity advertised, shall be clearly and conspicuously disclosed and sufficiently complete and clear so as not to have the capacity or tendency to mislead or deceive the insured or prospective applicant. 




(I)  No advertisement may represent a pure endowment benefit as earnings on premiums invested or represent that a pure endowment benefit in a policy is other than a guaranteed benefit for which a specific part or all of the premium is being paid by the policyholder.  For the purpose of this provision, coupons or other devices for periodic payment of endowment benefit are included in the phrase "a pure endowment benefit" without limitation on the meaning of such phrase. 




(J)  An "invitation to contract" advertisement shall clearly and conspicuously disclose any charges or penalties such as administrative fees, surrender charges, and termination fees contained in an annuity or life insurance policy on withdrawals made during early contract or policy years. 




(K)  Failure of an insurer or agent to disclose the nonforfeiture rights and policy loan rights in an advertisement that compares life insurance policies shall be an omission of a material fact and an incomplete comparison. 




(L)  Only the actual interest credited to an endowment or coupon benefit in a life or annuity policy shall be characterized as earnings or included with dividends or included with other earnings in an advertisement. 



(3)  Description of premiums and cost. 




(A)  Consideration paid or to be paid for individual insurance and annuities including policy fees, shall be described as premium, consideration, cost, payments, annuity consideration, or purchase payment. 




(B)  Consideration paid or to be paid for group insurance, including enrollment fees, dues, administrative fees, membership fees, service fees, and other similar charges paid by the employees, shall be disclosed in an invitation to contract advertisement as part of the consideration and cost. 




(C)  An advertisement may not offer a policy that utilizes a reduced initial premium rate in a manner that overemphasizes the availability and the amount of the initial reduced premium.  If an insurer charges an initial premium that differs in amount from the amount of the renewal premium payable, the advertisement may not display the amount of the reduced initial premium more prominently than the renewal premium. 




(D)  A reduced initial or first year premium may not be described by an insurer as constituting free insurance for a period of time. 




(E)  An advertisement of an insurance product may not imply that it is "a low cost plan" or use other similar words or phrases without a substantial present or past cost record for the policy advertised or for a similar policy that demonstrates or verifies a composite of lower production, administrative, and claim cost resulting in a low premium rate to the public. 




(F)  The words "deposits," "savings," "investment," or other phrases used to describe premiums may not be so used by an insurer or agent as to hide or unfairly minimize the cost of the hazards insured against. 




(G)  No part of a premium may be described as a "deposit" if it is not guaranteed to be returned in full on demand of the insured. 




(H)  An insurer or agent may not make a billing of a premium for increased coverage or include the cost of increased coverage in the premium for which a billing is made without first disclosing the premium and details of the increased coverage and obtaining the consent of the insured to such increase in coverage.  This does not apply to policies which contain provisions providing for automatic increases in benefits or increases in coverages which are required by law. 




(I)  If the cost of home collection results in a higher premium an advertisement shall state that fact. 



(4)  Dividends. 




(A)  An advertisement may not utilize or describe dividends in a manner that is misleading or has the capacity or tendency to mislead. 




(B)  An advertisement may not state or imply that the payment or amount of dividends is guaranteed.  If dividends are illustrated, the illustration must conform to the requirements of Subchapter N of this chapter (relating to Life Insurance Illustrations). 




(C)  An advertisement may not state or imply that illustrated dividends under either or both a participating policy or pure endowment will be or can be sufficient at any future time to assure without the future payment of premiums, the receipt of benefits, such as a paid-up policy, unless the advertisement clearly and precisely explains the benefits or coverage provided at such time and the conditions required for that to occur. 




(D)  An insurer or agent may not, as an inducement to purchase insurance circulate, publish, or otherwise exhibit to any person who is an insured or prospective insured a form of director resolution, stockholders resolution, or form of company action that states or implies the action an insurer will take in the future as respects a declaration of dividend or other such matter if the insurer, its directors, or its stockholders are not bound to take the action stated or implied or if the insurer does not presently have the earnings or the funds or assets to make payments or to consummate the transaction in accordance with the appropriate statutes and rules if any. 



(5)  Unlawful inducement.  An insurer may not make or include in any advertisement a statement or reference that implies that the purchaser or prospective purchaser by purchasing a policy of insurance will become a member of a limited group of persons who will or may receive special advantages from the company not provided for in the policy or not authorized by law or state or imply that the prospective insured will receive favored treatment in the payment of dividends especially if the policy advertised is a participating policy not available to persons holding other types of participating or nonparticipating policies issued by the insurer to individuals of the same class and equal expectation of life nor to that class of persons to whom essentially the same hazards are attributable.  This is not intended to prohibit and does not prohibit the lawful payment of differing amounts of dividends on different classes of policies.  The term "class" relates to the recognized underwriting classifications such as age, health, occupation, sex, hazardous potential, and similar classifications that determine the nature of the risk assumed, and the term "class" as used in this paragraph is not limited to a particular plan or policy form or the date of issue of a policy. 



(6)  An insurer or agent may not as a "twisting" or other device, inform any policyholder or prospective policyholder that any insurer was required to change a policy or contract form or related material to comply with the provisions of these sections or other rules or statutes.  This section is ordered for such reasons as those stated in §21.113(j) of this title (relating to Rules Pertaining Specifically to Accident and Health Insurance Advertising and Health Maintenance Organization Advertising).



(7)  Deception as to introductory, initial, or special offers.




(A)  An advertisement of a particular policy may not state or imply that prospective policyholders become group or quasi-group members that, as such, enjoy special rates or underwriting privileges ordinarily associated with group insurance as recognized in the industry unless such is the fact. 




(B)  If an insured or prospective insured has been provided a policy or coverage of insurance without first having paid a premium or returned an application to the insurer or its agents or representatives, the insurer, its agents, or representative may not make any billing or attempt to collect a premium on such policy until such time as an application or acknowledgment of acceptance by the insured is received. When coverage is issued prior to such acceptance, it shall be accompanied by a written statement describing it as follows: 





(i)  giving the facts concerning the delivery of the policy and whether or not the policy was requested by the insured; and 





(ii)  stating that the insured is under no obligation to pay the insurer if he does not want to initiate or continue the coverage; and 





(iii)  clearly stating when coverage will be effective.




(C)  An advertisement by an insurer may not state or imply, that a policy or combination of policies is an introductory, initial, special, or limited offer and that applicants will receive advantages by accepting the offer or that such advantages will not be available at a later date unless such is the fact.  An advertisement may not contain phrases describing an enrollment period as "special," "limited," or similar words or phrases if the insurer uses such enrollment periods as the usual method of advertising insurance.




(i)  An enrollment period during which "a particular insurance product" may be purchased on an individual basis may not be offered within this state unless there has been a lapse of not less than three months between the close of the immediately preceding enrollment period for the same or substantially the same product and the opening of the new enrollment period.  The advertisement shall indicate the date by which the applicant must mail the application which may not be less than 10 days and not more than 40 days from the date that such enrollment period is advertised for the first time.  This section applies to all advertising media:  i.e., mail, newspaper, radio, television, magazine, and periodicals.  It is inapplicable to solicitation of employees or members of a particular group or association which otherwise would be eligible under specific provisions of the Insurance Code for group, blanket, or franchise insurance.  This section applies to all affiliated companies under common management or control.  The phrase "a particular insurance product" as used herein is an insurance policy that provides substantially different benefits than those contained in any other policy.  Different terms of renewability, an increase or decrease in the dollar amounts of benefits, or an increase or decrease in any elimination period or waiting period from those available during an enrollment period for another policy are not sufficient to constitute the product being offered as a different product eligible for concurrent or overlapping enrollment periods.





(ii)  There may not be a statement or implication to the effect that only a specific number of policies will be sold, or that a time is fixed for the discontinuance of the sale of the particular policy advertised because of special advantages available in the policy.
