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September 4, 2009

Mr. Joey Longley, Executive Director
Sunset Advisory Commission

1501 N. Congress

Robert E. Johnson Bldg, 6" Floor
Austin, Texas 78701

Dear Mr. Longley:

In accordance with the 2009 Self-Evaluation Report Instructions, the Texas Department of
Insurance, Division of Workers” Compensation (Division) respectfully submits to the
Sunset Advisory Commission the following materials:

e 4] hard copies of the Division’s Self-Evaluation Report
e one hard copy of each required attachment
e an electonic version of the Division’s Self-Evaluation Report (emailed)

Please contact the Division’s Executive Deputy Commissioner for Operations, Patricia
Gilbert, at (512) 804-4302 or via email at patricia.gilbert@tdi.state.tx.us with any questions
regarding the content of the Self-Evaluation Report. Ms. Gilbert will serve as the Agency
Sunset Liaison during the Sunset review process.

The Division appreciates the opportunity to share its self-evaluation report with the Sunset
Advisory Commission and looks forward to the upcoming Sunset review process.

%///% /' Mihedl
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I. Agency Contact Information

Texas Department of Insurance, Division of Workers’ Compensation
Exhibit 1: Agency Contacts

Telephone and
Fax Numbers

Agency Head | Rod Bordelon | 7551 Metro Center Drive | (512) 804-4400 (p) | rod.bordelon@tdi.state.tx.us
Suite 100 (512) 804-4401 (f)
Austin, Texas 78744

Agency’s Patricia Gilbert | 7551 Metro Center Drive | (512) 804-4302 (p) | patricia.gilbert@tdi.state.tx.us
Sunset Liaison Suite 100 (512) 804-4301 ()
Austin, Texas 78744

Name Address E-mail Address

Il. Key Functions and Performance

A. Provide an overview of your agency’s mission, objectives, and key functions.

Mission

The mission of the Division of Workers’ Compensation (Division) is to regulate and administer the
business of workers’ compensation in Texas and ensure that the Texas Workers’ Compensation Act,
Texas Labor Code, and other laws regarding workers’ compensation are implemented and enforced. The
basic goals of the Texas workers’ compensation system are:

o Each employee shall be treated with dignity and respect when injured on the job.
Each injured employee shall have access to a fair and accessible dispute resolution process.

e Each injured employee shall have access to prompt, high-quality medical care within the
framework established by the Texas Labor Code.

e Each injured employee shall receive services to facilitate the employee’s return to
employment as soon as it is considered safe and appropriate by the employee's health care
provider.

Objectives
Division objectives as outlined in the Texas Department of Insurance Agency Strategic Plan for Fiscal
Years 2009-2013 are:

51 Promote safe and healthy workplaces through appropriate incentives, education, and
other actions.
5.2 Encourage the safe and timely return of injured employees to productive roles in the

workplace.
6.1 Ensure appropriate payment of health care for injured employees and reimbursement
for health care providers.
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6.2 Promote compliance with workers” compensation law and rules through
performance-based incentives and promptly detect and appropriately address acts or
practices of noncompliance.

6.3 Effectively educate and clearly inform each system participant of the person’s rights
and responsibilities, taking maximum advantage of technological advances to provide
the highest levels of service possible.

6.4 Certify and regulate large private employers that qualify to self-insure.

6.5 Minimize the likelihood of disputes and resolve them promptly and fairly when
identified.

6.6 Ensure proper financial administration of and appropriate payment of benefits to
injured employees and reimbursements to insurance carriers through the Subsequent
Injury Fund.

Key Functions

The Commissioner of Workers’ Compensation (Commissioner) is appointed by the Governor, with the
advice and consent of the Senate, to administer the Division. The Commissioner oversees the Division’s
regulatory functions and has the authority to sanction system participants and to adopt rules in order to
implement and enforce the Texas Workers’ Compensation Act and the Texas Labor Code. The
Commissioner makes recommendations to the Legislature regarding changes to state workers’
compensation laws, appoints individuals to advisory committees, approves Certificates of Authority to
Self-Insure for certain eligible employers, and serves as a member of the Texas Certified Self-Insurer
Guaranty Association. The Division’s key functions are listed below:

Function Objectives

System Monitoring and Enforcement 3.1,6.2

Medical and Indemnity Dispute Resolution 6.5

Medical Services Utilization and Quality Review 6.1

Workplace Health and Safety Services 5.1

Customer Assistance and Education 52,6.3

Self-Insurance Regulation 6.4

Subsequent Injury Fund Administration 6.6

General Administration 7.1, indirectly supports all

System Monitoring and Enforcement

The Division’s System Monitoring and Enforcement function handles complaints and allegations of
illegal activities regarding insurance carriers, health care providers, injured employees and other system
participants. The Division’s Enforcement program investigates allegations and may take a range of
disciplinary actions, including denial, revocation or suspension of the right to practice in the workers’
compensation system, administrative penalties and restitution. When appropriate, the Division’s
Enforcement program refers cases to the Department’s Fraud Unit for further action. System Monitoring
and Oversight reviews and reports on the performance of insurance carriers and health care providers
operating in the workers’ compensation system, performs general intake and processing of workers’
compensation complaints, and monitors electronic data to identify workers’ compensation compliance
trends.

Medical and Indemnity Dispute Resolution

The Division’s Medical and Indemnity Dispute Resolution function resolves individual claim disputes
among system participants regarding medical fees, indemnity payments, and compensability issues.
Additionally, the Division handles certain appeals of medical necessity dispute decisions rendered by
Independent Review Organization for non-network claims. The Division attempts to resolve all disputes
at the lowest level of dispute resolution available. For example, Medical Fee Dispute Resolution attempts
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to educate participants in order to avoid fee disputes, encourages communication among the parties to
facilitate informal resolution, and audits fee disputes and renders a decision only when other methods fail
to resolve the dispute. The Hearings section also resolves disputes at the lowest level possible in
accordance with statutory requirements. For indemnity disputes, the Division conducts Benefit Review
Conferences, Contested Case Hearings and Appeals Panel reviews. For medical disputes on non-network
claims, the Division’s Hearings function handles appeals of low dollar fee and retrospective medical
necessity disputes as well as appeals regarding all prospective medical necessity denials (i.e., pre-
authorization denials).

Medical Services Utilization and Quality Review

The Division monitors the delivery of medical benefits and the quality of health care provided in the
workers’ compensation system to ensure that injured employees have access to prompt, high quality, cost
effective medical care appropriate to their work-related injuries. The Division’s Health Care Policy and
Implementation program researches, develops and recommends medical care rules, such as treatment,
return-to-work, and fee guidelines. The Division’s Office of the Medical Advisor monitors the quality of
health care in the workers’ compensation system by conducting evidence-based medical quality reviews
of health care providers and other system participants. The Office of Medical Advisor coordinates
communications about health care provider reviews with state licensing boards. The Medical Advisor
also recommends to the Commissioner of Workers” Compensation rules and policies regarding medical
care and medical delivery systems and determines which doctors meet the qualifications to serve as
Designated Doctors. Designated Doctors act on behalf of the Division and are statutorily charged with
determining maximum medical improvement, whole body impairment rating, extent of injury issues,
existence of disability issues, and the ability of injured employees to return to work.

Workplace Health and Safety Services

The Division’s Workplace Safety function provides Texas employers and employees with health and
safety resources and services to prevent occupational injuries and illnesses. The Workplace Safety
program educates employees and employers about safe and healthy work practices, inspects insurance
companies that write workers’ compensation in Texas to ensure that they are providing required accident
prevention and return-to-work coordination services to their policyholders, audits select high risk
employers to confirm that required accident prevention plans have been properly implemented, and
operates a 24-hour, bilingual, toll-free hotline to report suspected safety violations. Workplace Safety
provides free, non-regulatory assistance to smaller employers in high-hazard industries to help them
identify and abate occupational hazards and comply with federal safety regulations. This program also
analyzes workers’ compensation claims data to determine causes of injury and illness and collects,
analyzes, and distributes occupational injury, illness, and fatality information for the state of Texas.

Customer Assistance and Education

Due to the complex nature of the workers’ compensation system, the Division employs a variety of
methods to assist customers and educate system participants. Personnel in the Division’s field offices,
which are located throughout the state, provide personal assistance and training to system participants.
The field offices provide injured employees with a single point of contact at the Division for claims
assistance and return-to-work information, coordinate with the Office of Injured Employee Counsel to
ensure that unrepresented injured employees receive assistance with claim disputes, set proceedings and
provide local venues for conducting Benefit Review Conferences and Contested Case Hearings, and
conduct seminars on workers’ compensation topics. They also process official requests from system
participants such as requests for change of treating doctors, Required Medical Examinations,
Supplemental Income Benefit first quarter entitlements, and Designated Doctor Examinations. The
Division’s Communications and Outreach program provides internal and external training on such
subjects as return-to-work and medical benefits as well as outreach efforts to encourage more health care
providers to become involved in the Texas workers’ compensation system. Communications and
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Outreach also provides support for the Division’s internal and external communications, including web-
based information, and coordinates the Division’s educational and safety conferences. The Division’s
Records Management and Support program maintains records associated with injured employee claim
files and insurance coverage information and assists both internal and external customers by providing the
records upon request.

Self-Insurance Regulation

The Division administers the Certified Self-Insurance Program which allows private employers with
operations and employees in Texas to self-insure their workers’ compensation liabilities. The Division
evaluates applicants’ financial strength and liquidity, calculates and accepts security deposits, reviews
claims administration plans and excess insurance, conducts safety program plan inspections, and performs
on-site benefit delivery examinations as needed. If an employer withdraws from the program, the
Division monitors ongoing claims and requires the employer to maintain a security deposit to cover those
claims.

Subsequent Injury Fund Administration

The Division administers the Subsequent Injury Fund (SIF), which pays Lifetime Income Benefits to
injured employees who meet the statutory criteria under Texas Labor Code, Section 408.161 for these
benefits due to a work-related injury. The SIF also reimburses eligible insurance carriers for the
overpayment of benefits resulting from a Division-issued interlocutory order or other Commissioner
Orders and decisions that are later overturned. Additionally, the SIF reimburses insurance carriers for the
payment of income benefits resulting from an injured employee's multiple employment, as well as the
payment of pharmaceutical benefits for the first seven days of an injury when the injury is later
determined to be non-compensable. Funding for the SIF comes from death benefits payable by insurance
carriers when there is no legal beneficiary. In addition to administering the payment of benefits and
reimbursements from the SIF, the Division monitors and seeks the payment of death benefits into the SIF,
ensuring that there is an adequate revenue stream to cover expenditures, which are appropriated by the
legislature. The Division's goal in administering the SIF is to pay all legitimate claims against the fund in
a timely manner, while ensuring that the SIF remains actuarially sound.

General Administration

The Division’s General Administration function encompasses areas that provide support to all of the other
functions, including the General Counsel, the Workers’ Compensation Research and Evaluation Group,
Legal Services — Workers’ Compensation Counsel, Business Process Improvement, and Information
Management Services. The General Counsel advises the Commissioner of Workers” Compensation on
legal matters affecting the Division, reviews litigation, provides support for compliance efforts, and
coordinates policy issues. The Workers’ Compensation Research and Evaluation Group conducts
professional studies and research on the Texas workers’ compensation system.  The Division’s Legal
Services — Workers” Compensation Counsel responds to open records requests and serves as a resource to
other program areas within the Division for rulemaking and drafting bulletins and proposed legislation.
The Business Process Improvement section develops process-oriented solutions to streamline and
increase the effectiveness of service delivery; and coordinates performance measures, agency policy, and
administrative support functions with Department staff. The Information Management Services section
provides the Division’s program areas with data management, processing, integrity, analysis, and
reporting.
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B. Do each of your key functions continue to serve a clear and ongoing objective? Explain
why each of these functions is still needed. What harm would come from no longer
performing these functions?

System Monitoring and Enforcement

The Division’s System Monitoring and Enforcement function contributes to the objective of ensuring the
appropriate delivery of workers’ compensation benefits by promptly detecting and appropriately
addressing acts or practices of noncompliance (3.1, 6.2).

This function is still needed to identify non-compliant system participants, focus regulatory oversight on
poor performers, correct non-compliance, identify educational and outreach opportunities, identify
opportunities for rule development, and ensure that injured employees and health care providers receive
the benefits owed. Complaint resolution provides a system of accountability for claims handling and is
needed to ensure that injured employees and health care providers receive the benefits they are entitled to
under the Act and rules. In fiscal year 2008, the Division returned in excess of $1.1 million to system
participants as a result of complaint resolution. If complaint resolution was unavailable, system
participants would have to take additional steps in order to receive the benefits to which they are entitled.

The enforcement function is necessary to ensure appropriate administrative action to address violations of
statutes or regulations by regulated entities. By incorporating compliance plans in disciplinary orders,
Enforcement is effectively changing improper practices of system participants. Without this function,
non-compliant activity could go undetected causing direct or indirect harm to the system. Active
monitoring of the workers’ compensation system increases overall compliance. In the absence of an
enforcement function, system participants would have no incentive to comply with the Texas Workers’
Compensation Act and rules promulgated by the Commissioner of Workers” Compensation.

Medical and Indemnity Dispute Resolution

The Division’s Medical and Indemnity Dispute Resolution function contributes to the objective of
encouraging the appropriate delivery of workers’ compensation benefits by minimizing and resolving
disputes promptly (6.5).

This function is still needed to promote timely resolution to workers’ compensation claims by providing
informal and formal dispute resolution processes. Medical Fee Dispute Resolution and Hearings provide
system participants structured settings to resolve indemnity, medical necessity and medical fee disputes.

Without this function, it would be difficult for system participants to find an affordable forum to resolve
claims disputes in a timely manner since the statute prohibits the use of compromise settlement
agreements. Not performing this function would be particularly harmful to injured employees who may
have experienced economic and personal hardship from a workplace injury.

Medical Services Utilization and Quality Review
The Division’s utilization of medical care function contributes to the objective of ensuring the appropriate
delivery of workers’ compensation benefits (6.1).

This function is still needed to review the quality of care being provided to injured employees as well as
the quality of Independent Review Organization decisions, Designated Doctor decisions, and insurance
carrier utilization review decisions. This function also advises the Commissioner of Workers’
Compensation regarding the development of rules regarding appropriate treatment and return-to-work
procedures for injured employees and fair and reasonable reimbursement for health care providers.
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Without this function, the system would experience increased medical costs and reduced quality of health
care. In addition, there would be no mechanism to evaluate complaints from injured employees and
health care providers regarding quality of care issues. Without the Office of the Medical Advisor, the
Division’s ability to closely manage and properly train designated doctors would be significantly
impaired.

Workplace Health and Safety Services
The Division’s Workplace Safety function contributes to the objective of promoting safe and healthy
workplaces in Texas through incentives and education (5.1).

The mission and function of the Workplace Safety programs will continue to be necessary, as
occupational safety and health is an ongoing process of growth and development. New hazards arise as
business processes evolve, and there is a continuous flow of new and diverse employees into the Texas
workforce. These issues necessitate the continuation of safety education, training and accident prevention
programs, as well as the development of new and innovative means of helping employers safeguard the
future of the Texas workforce. This function educates Texas employers about safety issues, allowing
implementation of solutions that reduce injuries and loss of life.

Without this function, an increase in the incidence of work-related injuries, illnesses, and fatalities would
likely occur, causing increased workers’ compensation claims and costs to system participants. These
costs can include direct costs associated with workplace injuries such as medical and income benefits, as
well as indirect costs such as lost work days, downtime of accident witnesses and coworkers, training of
replacement employees, retraining of injured employees, low morale, damaged materials, damaged
equipment and products, loss of production, inability to fill orders or provide services, and possible fines
and citations. Since the Division’s workplace safety efforts benefit all Texas employers, the costs
associated with increased occurrence of injuries and illnesses would also affect employers that do not
carry workers’ compensation insurance (non-subscribers).

Customer Assistance and Education
The Division’s customer assistance and education function contributes to the objectives of promoting safe
and healthy workplaces by providing education on disability management and return-to-work programs
(5.2) and ensuring the appropriate delivery of workers’ compensation benefits by providing service
through information technology (6.3).

The function is still needed to assist system participants in navigating the complexities of the workers’
compensation system, to assist system participants in accessing services provided by the Division (e.g.
dispute resolution) and to inform system participants about existing and new regulatory requirements.
Without this function, system participants would not have access to an unbiased source of workers’
compensation information.

Self-Insurance Regulation
The Division’s Self-Insurer Certification function contributes to the objective of ensuring the appropriate
delivery of workers’ compensation benefits (6.4).

This function is still needed to ensure that only trustworthy, financially healthy, and well-managed
employers are allowed to individually self-insure their workers’ compensation liabilities, thereby
increasing the availability of workers’ compensation coverage to Texas employees. This function ensures
that security deposits are maintained by these Certified Self-Insurers.

Texas Department of Insurance 6 Self-Evaluation Report
Division of Workers’ Compensation September 2009



Without this function, employers that choose to self-insure would not be required to meet stringent
qualifications, become members of the guaranty fund, or maintain security deposits, leaving injured
employees vulnerable in the event that the company fails.

Subsequent Injury Fund Administration
The Division’s Subsequent Injury Fund Administration (SIF) function contributes to the objective of
ensuring the appropriate delivery of workers’ compensation benefits (6.6).

This function is still needed to ensure that employees with pre-existing injuries who qualify for Lifetime
Income Benefits as a result of a subsequent work-related injury receive appropriate benefits. The function
is also necessary to reimburse insurance carriers for payment of benefits on certain claims resulting from
Division or Commissioner decisions or orders that are later overturned.

Without this function, insurance carriers that have overpaid workers’ compensation claims as a result of
Division or Commissioner decisions or orders would have no readily available source to recoup the
excess payments. This could slow payments in the workers’ compensation system as insurance carriers
would attempt to be doubly sure of their liability before making such payments and could result in court
cases that currently are unnecessary. Additionally, in situations where the compensability of an
employee’s claim is in question and the employee is in financial distress, it would prolong the payment of
benefits until the dispute could be resolved. It could also raise workers’ compensation premiums if
insurance carriers were required to pay Lifetime Income Benefits that are currently the responsibility of
the SIF.

General Administration

The services provided by general administration continue to be needed to support the overall mission of
the Division to regulate the workers’ compensation system. Without these functions, each program area
within the Division would dedicate resources to establish its own administrative processes, legal opinions,
research, and data management procedures. The consistency and efficiency created by providing these
services across the Division would be lost.

C. What evidence can your agency provide to show your overall effectiveness and efficiency
in meeting your objectives?

Reorganization and Consolidation

After the passage of HB 7 which integrated the Division’s administrative functions with those of the
Department of Insurance, sixty-one positions were eliminated that performed duplicative functions,
allowing the Department to comply with a Governor’s veto proclamation funding reduction of
approximately $8.8 million over the biennium. The positions that were eliminated were employees of the
Division.

The Division also ensured that other similar functions such as fraud investigation, legal services and
enforcement be combined with the Department’s services to the extent possible while maintaining the
necessary control and expertise to properly administer the Workers’ Compensation Act. In addition, the
Division ensured that the Department incorporate the Division’s Independent Review Organization (IRO)
assignments for workers’ compensation medical necessity disputes into the process used by the
Department for assigning Health Maintenance Organization disputes, thereby eliminating the dual system
of assigning IROs.

In addition, reorganization within the Division has resulted in improved workflow, referrals, and
coordination between program areas.
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Use of Technology

The Division has implemented numerous initiatives to improve its services and operation through
improved reliance on technology. Examples of these projects which affect programs throughout the
Division include the following:

e In order to improve customer service to employers in high hazard industries, the
Division created new safety and health web pages that categorize safety and health
training and educational materials by target industry and occupation.

e Through a data exchange agreement with the Texas Workforce Commission, the
Division validates and refines employer information to maximize receipt of
appropriate, publishable statistical data on occupational injuries and illnesses

e The Division continues to utilize a Safety Violations Hotline that resulted in the
elimination of 958 occupational safety hazards in Texas workplaces from January 1,
2004 through July 16, 20009.

e To facilitate efficient and effective processes and consistent decision-making,
extensive electronic resources for Appeals Panel members, hearing officers and
benefit review officers are provided on the Division’s intranet site, including a
precedent manual detailing important dispute decisions for commonly disputed
issues.

e The Division implemented a new training initiative for field office staff. benefit
review officers present monthly training courses. Eighteen training modules are
currently in use.

e The Division implemented a quality assurance database to monitor hearing officers’
and benefit review officers’ performance and identify areas requiring improvement.

e The Division implemented new procedures, including an automated referral tracking
system, in cooperation with OIEC regarding injured employee dispute referrals
between the two agencies.

e The Division upgraded telephone system for all Division field offices to improve
access to customer assistance by creating a virtual call center.

e The Division implemented a new proof of coverage portal on the Department’s web
site containing up-to-date coverage information from National Council on
Compensation Insurance.

e The Division implemented new automated systems for receipt, processing and
delivery of health plan claim matches, reducing the manual notification and
monitoring previously required by trading partners and Division staff.

e The Division developed a web page dedicated to Designated Doctor resources as well
as an online querying tool that allows system participants and interested parties to
access appointment data.

e The Division completed two Biennial Reports on the impact to the 2005 legislative
reforms, which included the Research and Evaluation Group’s analysis of return-to-
work rates using Texas Workforce Commission data.

e The Division completed two annual Employees Compensation Network Report Cards
within the statutory timeframe allowed. The results from these report cards have
been used by networks to advertise their effectiveness as well as used by the
Department to target networks for examinations.
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Stakeholder Input
In order to improve communication between the Division’s staff and stakeholders, the Division
implemented the following:

o Held quarterly stakeholder meetings to discuss performance expectations and
measurement.

o Implemented quarterly Attorney Focus Group meetings to solicit input from attorney
system participants to improve processes for indemnity dispute resolution. As a
result, the Division refined its guidance to hearing officers regarding requests for
continuing proceedings and issuing subpoenas.

o Created a Health Care Policy Communications Specialist position to facilitate
effective working relationships with the medical community.

¢ Initiated a provider outreach effort to improve doctor participation in the system by
providing information regarding positive changes made in the workers’ compensation
system and offering educational materials and ongoing assistance.

e Solicited input from public sector third party administrators, including the State
Office of Risk Management, Texas Municipal League, Texas Association of
Counties, and Texas Association of School Boards to discuss the 2008 BLS Survey of
Occupational Injuries and IlInesses.

Customer Service
In an effort to improve service to system participants, the Division has revised procedures, enhanced staff
training, and reduced backlogs. Some examples are as follows:

o Revised policies and procedures for Change of Treating Doctor and Required
Medical Examination to achieve statewide standardization of the decision making
process for these official actions.

e Provided assistance to approximately 13,000 injured employees who called their
Single Point of Contact in the field offices during fiscal year 2008 and 26,000 injured
employees during fiscal year 2009.

o Implemented early vocational rehabilitation referral of injured employees to the
Department of Assistive and Rehabilitative Services (DARS) and Texas Workforce
Commission (TWC), increasing referrals from 2,000 to 24,000 annually.

o Developed a brochure containing information on multiple resources for injured
employees, including information provided by DARS, TWC, OIEC and the 2-1-1
Texas program.

o Educated small employers about the availability of reimbursement for costs
associated with making workplace modifications to allow injured employees an
earlier return to full or modified duty.

e Provided return-to-work training to Division field operations and customer service
staff, DARS counselors, and other system participants about the value of early and
medically appropriate return to work.

e Provided training to field office staff on TWC resources in order to make more
effective referrals for job search and other programs.

¢ Reduced the backlog of medical fee disputes by approximately 4,000 cases in 2008.

o Due to settlements outside of MFDR which resulted from improved communication
with system participants, decreased number of incoming medical fee disputes from
an average of 731 per month in 2007 to an average of 522 per month during the first
half of 20009.

o Reduced timeframes for resolution of medical fee disputes from an average of 71
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days in 2007 to an average of 38 days for the first half of 2009 by revising options for
the processing and tracking of cases.

Awards from Federal Agencies
The Division’s Workplace Safety program received national recognition for the following achievements:

o Excelled in timelines, response rates, clean rates, and data quality for the 2006
Occupational Safety and Health Administration (OSHA) Data Initiative. Texas
scored 9.8 out of a possible score of 10 and received a Certificate of Achievement
and Recognition Memo from OSHA.

e Improved data collection process and case file completion for the Census of Fatal
Occupational Injuries in fiscal year 2009, recognized by the Bureau of Labor
Statistics.

o Participated on national OSHA workgroup to develop the new national data system
for consultation programs and provided training to new administrators in other states
on the existing data system. The Division’s Occupational Safety and Health
Consultation (OSHCON) Program employees’ received national recognition for their
contributions to this workgroup in fiscal years 2008 and 2009.

e Developed and delivered training curriculum on the practical use of OSHA’s
employer safety management assessment tool used in consultation programs across
the country, received national recognition from OSHA.

Audit Reports

Since the passage of HB 7 the Department’s internal audit team has conducted a number of audits
regarding processes utilized by the Division. In many of the audits, it was clear that the Division had
already identified some of the problem areas and undertaken the suggested solutions. In other instances
the Division’s management quickly implemented the recommendations of the auditors. The audits
included scheduling of designated doctor appointments, database analysis, selection of alternate treating
doctor, audit of the Texas Mutual Insurance Company grant, medical fee dispute resolution, security of
confidential data, subsequent injury fund, controls over fines and restitution, electronic data exchange,
and system monitoring and oversight.

Planning

The Division contributes to all Department planning initiatives. These activities are facilitated by the
Department’s agency planning team and include biennial business planning, information technology
planning, disaster recovery planning, and succession planning. Additionally, the Division contributes to
the Department's annual report, biennial strategic plan and legislative appropriation processes.

D. Does your agency’s enabling law continue to correctly reflect your mission, objectives, and
approach to performing your functions? Have you recommended changes to the
Legislature in the past to improve your agency's operations? If so, explain. Were the
changes adopted?

Yes, the Division’s enabling law continues to reflect the Division’s mission, objectives and approach to
performing its functions. The enabling statute is found in Title 5 of Texas Labor Code and requires the
Commissioner of Workers’ Compensation to administer and enforce this title and other workers’
compensation laws of the state.

The Texas Labor Code, Sections 402.066 and 402.074 require the Commissioner of Workers’
Compensation to submit any recommended statutory changes to the legislature. In 2008, the Divisions’
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recommendations were included in the Department’s Biennial Report to the Legislature which is required
under Texas Insurance Code, Section 32.022. In that report, the Division recommended statutory changes
designed to facilitate injured employees’ return to productive roles in the workplace. As a result, the 81°
Legislature enacted SB 1814 which enhanced the Return-to-Work Reimbursement Program by:

Increasing the amount of the reimbursements

Allowing the Commissioner to include additional employers in the program

Allowing the Commissioner to provide a portion of the reimbursements in advance
Requiring insurance carriers to provide ongoing return-to-work coordination services
to their policyholders when an employer’s injured employee begins to lose time away
from work

e Requiring insurance carriers to notify their policyholders regarding the Division's
employer return-to-work reimbursement program.

E. Do any of your agency’s functions overlap or duplicate those of another state or federal
agency? Explain if, and why, each of your key functions is most appropriately placed
within your agency. How do you ensure against duplication with other related agencies?

The functions performed by the Division are specific to workers’ compensation and do not duplicate
those of other state or federal agencies. However, the Division works closely with other agencies,
including agencies that provide rehabilitation services to injured employees, represent injured employees
in workers’ compensation disputes, and inspect workplaces to ensure safe and healthy work
environments. Coordination among the agencies minimizes duplication and maximizes services to
injured employees and other system participants.

System Monitoring and Enforcement
Other state agencies perform some functions that are similar to the Division’s system monitoring and
enforcement function. The Division collaborates with these agencies to avoid duplication of effort.

The Attorney General handles workers’ compensation cases involving violations of other state laws such
as the Deceptive Trade Practices Act or constitutional issues and may seek administrative and criminal
penalties. The Division and the Office of the Attorney General collaborate to determine which agency
will handle certain workers’ compensation cases. The Attorney General’s office refers workers’
compensation complaints to the Division and the Division refers violators to the Attorney General for
non-payment of assessed penalties.

Various boards that license health care providers such as the Texas Medical Board, the Texas Board of
Chiropractors, and the Texas Board of Dental Examiners, monitor their licensees for proper standard of
health care and take disciplinary actions. The Division also monitors these providers and takes
disciplinary action as needed for violations of the standard of care required by workers’ compensation
laws and rules to return injured employees to productive roles in the workplace. The Division and these
boards share information as statutorily permitted to avoid duplication of efforts and advance the
regulatory goals of the Division, the Boards and the State of Texas.

The Office of Injured Employee Counsel (OIEC) receives complaints and assists injured employees with
disputes. Careful coordination between the agencies ensures that efforts are not duplicated. OIEC refers
complaints regarding workers’ compensation claims, benefits and fee payment disputes, and enforcement
cases identified in field offices to the Division.

The State Office of Administrative Hearings (SOAH) conducts Contested Case Hearings on behalf of the
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Division. An Administrative Law Judge hears the case, and if a monetary penalty is proposed issues a
final order, or if a non-monetary penalty is proposed, issues a proposal for decision and the Commissioner
enters the final order. Enforcement represents the interests of the Division in these Contested Case
Hearings.

Medical and Indemnity Dispute Resolution

The State Office of Administrative Hearings (SOAH) and the Division conduct appeals hearings for
medical fee and medical necessity disputes. There is no overlap in the duties of SOAH and the Division
with regard to appeals hearings because the amount in dispute determines where the case is heard.

This function is appropriately placed within the Division because Division hearing officers and the
Commissioner of Workers” Compensation have the expertise necessary to resolve workers’ compensation
disputes. Dispute decisions that incorrectly interpret workers’ compensation laws or regulations
compromise the integrity of the system.

Medical Services Utilization and Quality Review

The Division’s efforts to ensure appropriate utilization of medical care within the workers’ compensation
system are not duplicated by any state or federal agency. Licensing Boards such as the Texas Medical
Board and the Texas Board of Chiropractic Examiners also review health care providers for compliance
with required standards of care. The Office of the Medical Advisor (OMA) exchanges information with
various licensing boards and refers egregious violations of the standard of care to those boards. This
function is appropriately placed with the Division’s Office of the Medical Advisor because licensing
board reviews are general in nature while OMA’s reviews are specific to the care that is required under
the workers’ compensation system in order to return injured employees to productive roles in the
workplace.

Workplace Health and Safety Services

The Federal Occupational Safety and Health Administration (OSHA) provides compliance assistance to
help employers understand safety regulations and general safety issues, similar to the activities performed
by the Division’s OSHCON consultants. However, OSHA does not provide consultative services on-site
to employers in the same manner as the OSHCON program. The OSHCON program is partially funded
by a grant from OSHA to perform these services and to supplement the OSHA efforts related to
workplace safety.

Customer Assistance and Education

The Division’s customer assistance and education function does not duplicate the services provided by
any other state or federal agency. The Office of Injured Employee Counsel educates and provides general
assistance to injured employees regarding the workers’ compensation system. OIEC refers complaints
regarding workers’ compensation claims, benefits, and fee payment disputes to the Division and refers
other workers’ compensation complaints to the appropriate agency or licensing board.

Additionally, the Division, the Department of Assistive and Rehabilitative Services (DARS), and the
Texas Workforce Commission (TWC) all provide assistance to encourage injured employees to return to
productive roles in the workplace. The Division educates employers and insurance carriers about the
benefits of implementing a return-to-work program and provides assistance to employers in the
development of their programs. The Division also educates health care providers about the benefits of
return to work and identifies and refers injured employees to DARS who would likely benefit from
vocational rehabilitation services. DARS provides vocational rehabilitation services, including job
retraining, to qualified injured employees. TWC provides general employment assistance to injured
employees who need help identifying job openings and improving resume and interviewing skills.
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Self-Insurance Regulation

Other agencies perform licensing, registration and certification for regulatory purposes. The Texas
Department of Licensing and Regulation (TLDR) is the state’s umbrella occupational regulatory agency,
responsible for the regulation of various occupations and industries. While TLDR and other agencies
perform licensing and certification, the certification of employers as Certified Self-Insured employers is
most appropriately placed with the Division of Workers’” Compensation because of the Division’s
extensive knowledge of the workers’ compensation system and the laws and rules applicable to licensed
insurance carriers and Certified Self-Insured employers as well as non-subscribing employers.

Subsequent Injury Fund Administration

No other state or federal agencies perform the services provided by the Division’s Subsequent Injury
Fund administration function. The management and distribution of unclaimed workers’ compensation
death benefits is correctly placed with the state’s workers’ compensation regulator to ensure that the funds
are distributed in a timely and unbiased manner in accordance with legislative mandates and to ensure that
the fund remains actuarially sound.

General Administration

The services performed by General Administration include administrative, research, legal, and data
management services that are similar to those in other state agencies. These services provided within the
Division are specific to workers” compensation and/or are provided to Division staff and do not duplicate
services provided in other state or federal agencies. In accordance with legislation passed by the 79"
Legislature, the Department handles central administrative functions, such as payroll, for the Division.
The Division also coordinates with the Department to ensure there is no duplication of effort in other
areas such as legal support services and information technology services.

F. In general, how do other states carry out similar functions?

In most states, including Texas, workers’ compensation coverage is provided by commercial insurance
carriers. Employers also have the option of self-insuring, provided they meet certain minimum
requirements. Some states, like North Dakota, have a state fund that insures all employers and acts as
both the insurance carrier and arbiter of disputes.

The structure, administration, and role of the body responsible for governing workers’ compensation
systems differ widely. In many states, the workers’ compensation agency is an independent state agency.
In Texas, the Division of Workers” Compensation is part of the Texas Department of Insurance. This is
similar to states like Alabama and Florida, where the agency is a division of a larger department or state
agency. For example, in Alabama the workers’ compensation system is regulated by the Department of
Industrial Relations, and in Florida the Department of Labor and Employment Security is responsible for
this role.

In Texas, workers’ compensation insurance is not mandatory except for governmental entities. While
most states exempt small employers, Texas is the only state that does not require private employers to
provide workers’ compensation coverage for their employees.

The functions performed by the Division are generally included in other states” workers’ compensation
systems. However, there are variations in the ways different states choose to operate their systems which
are detailed below by function.

Texas Department of Insurance 13 Self-Evaluation Report
Division of Workers’ Compensation September 2009



System Monitoring and Enforcement

Enforcement functions vary depending on the role of the governing body in administering workers’
compensation benefits and the authority granted by the applicable law. For example, statutes may allow a
range of sanctions similar to Texas or may provide only for suspension of a license or certification.

Medical and Indemnity Dispute Resolution

In some states, as in Texas, the governing body rules on individual cases. In other states, the governing
body is only concerned with policymaking and has no direct involvement in the claims process. Medical
fee dispute resolution procedures in other states are generally similar to Texas’ procedures. However,
several states have no informal means to resolve these disputes, and the disputes are handled by hearing
officers, attorneys, and the courts. Washington State differs from other states by handling all workers’
compensation fee disputes through a single mediation board called the Washington Board of Industrial
Appeals.

Medical Services Utilization and Quality Review

The approach to health care policy, implementation and cost-containment varies greatly from state to
state. The Division’s approach to these functions has been to follow nationally recognized standards,
processes, and guidelines whenever possible.  Like Texas, most states have adopted fee guidelines that
utilize Medicare billing, documentation and payment policies. Like all major states, Texas utilizes
networks in an effort to ensure appropriate utilization of medical care. A number of states have no
limitations on medical treatment while others use utilization review or requirements included in their fee
schedules to contain medical costs. Texas was one of the first states to adopt evidence-based treatment
and return-to-work guidelines, implement e-billing regulations, implement updated Medicare billing, data
reporting standards, and calculate return-to-work rates and publish report cards for workers’
compensation networks.

Workplace Health and Safety Services

Other states have similar approaches to addressing the need to conduct inspections, but the approaches are
tailored to the individual state’s regulatory authority for imposing and enforcing safety regulations based
on their relationship with OSHA. Twenty-four states have passed legislation to create state plans, which
combine the ability to enforce safety violations and perform the consultations or inspections. In contrast,
Texas conducts consultations but must refer potential safety violations to OSHA for enforcement
purposes. For comparison purposes, Florida’s program is structured similar to Texas, California’s
program is a state plan (with enforcement and consultations), and New York is a state plan but is limited
to public sector employers.

State Relationship with OSHA

AK, AZ, CA, HI, IN, IA, KY, MD, MI, MN, NV, | State enforcement of public sector (state and local
NM, NC, OR, Puerto Rico, SC, TN, UT, VT, VA, | government) and private sector; state consultation for
WA, WY public and private sector

CT, NJ, NY, Virgin Islands State enforcement of public sector (state and local
government); federal enforcement of private sector; state
consultation for private sector

AL, AR,CO, DC, DE, FL, GA, ID, IL KS,LA, MA, | Federal enforcement of private sector; state consultation
ME, MT, NB, NC, ND, NH, OH, OK, PA, RI, SD, | for private sector

X, WI, WV

Customer Assistance and Education
Field Operations claim services are provided in other states in a manner similar to Texas. Other states
generally perform records management and data support services functions in a manner similar to the
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Division and Texas agencies. Some states (e.g. Louisiana) have opted to perform all functions in an
electronic manner, centralizing all functions and eliminating all paper files. Many states utilize the
services of a data collection agent to provide proof of coverage data in an electronic format for the
purpose of identifying insurance coverage and linking claim to coverage. The Division recently
contracted with the National Council on Compensation Insurance to perform this function in Texas.

Self-Insurance Regulation

Self-insurance programs in other states are generally administered in a manner which is similar to Texas.
Almost all states, including Texas, allow individual employers to self-insure (North Dakota which has an
exclusive state fund and no voluntary market is the only exception). Unlike Texas, a few states do not
allow groups and/or political subdivisions to self-insure.

Subsequent Injury Fund Administration

Most states administer their subsequent injury funds (generally called second injury funds) in a manner
similar to Texas. Although many states have such a fund, only approximately half of the funds are active
at this time. Texas is one of the few remaining states whose fund remains economically viable, and
although the fund can be replenished by carrier assessments, Texas has never had to trigger such
assessments. The funding mechanisms for the funds vary, but usually include some combination of
unclaimed death benefits and assessments on workers’ compensation insurance carriers, self-insurers, and
employers. The assessments may be based on premiums collected or compensation paid. In Texas the
funding is provided solely through non-beneficiary fatal injury claims.

General Administration

Other states carry out the General Administration function in a manner similar to Texas agencies. Some
states have opted to consolidate technology services, similar to the Texas data consolidation project,
mandated by HB1516, 79" Legislature. Others have consolidated and centralized aspects of human
resource management and payroll at the state level. Services provided by the Division’s Business Process
Improvement section are standard among state agencies and would be replicated in other state workers’
compensation programs.

G. What key obstacles impair your agency’s ability to achieve its objectives?

Number and Diversity of Stakeholders

Due to the nature of workers’ compensation, there are a variety of stakeholders who are naturally
opposing parties. The challenge for the Division is to maintain a balance based on objective criteria and
policies that are fair to all parties. For example, an increase in medical fees designed to improve access to
quality medical care for injured employees would increase costs and may cause insurance carriers to raise
premiums which would adversely impact employers. To address this challenge, the Division regularly
communicates with stakeholders and considers proposed actions from all perspectives before
implementing system changes.

Legislative Changes

Significant changes to the workers’ compensation system are regularly enacted by the legislature. The
changes often have a positive effect on the system and may benefit injured employees as well as other
system participants. However, rapid change presents a challenge to the Division because it may take
several years for development of the full impact on the system.
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Reclassification of Employees

A recent audit of employee positions and subsequent reclassification of a number of positions resulted in
significant salary increases and a corresponding budgetary shortfall for the Division. The Division is
addressing this challenge by implementing a hiring freeze and re-evaluating budgeted items.

Technology

The Division’s current management system (Compass/TXComp) is outdated and creates duplicate work.
Databases are not integrated, making it difficult to assemble and research comprehensive data. The
Division is required to reduce the volume of paper generated within the workers’ compensation system
and assist external customers with easy access to information and increased efficiency in submitting and
exchanging data. The current processes are cumbersome, paper-intensive and expensive for both staff
and customers. Implementing new electronic processes will be difficult without rewriting COMPASS
modules to a web-based platform. Moving off the legacy system to a web-based environment would allow
the Division to better align with the agency's vision and mission.

Another challenge is the maintenance of the Division’s millions of stored claim-related documents. All
new paper records, regardless of the claim date, are scanned into TXCOMP for archive (old law claim
documents are microfilmed). The Division is working toward receiving almost all paper documents as
electronic images. Relating to existing documents, the Records Center houses over 429 million
documents. To achieve the highest degree of efficiency possible, approximately 179 million documents
are stored on microfilm and 175 million on microfiche. More than seventy-five million documents
remain in paper files. The Division’s record retention schedule requires records be retained for fifty years
after the last activity is recorded, necessitating the continued storage of this data. Electronic imaging of
the remaining paper files remains a challenge due to technological limitations at the Records Center. An
internal audit of the Records Center found no procedures that need revision and determined that scanning
paper documents and eliminating duplicate documents may be less cost effective than continuing to store
them. The Division is currently conducting a comprehensive review and revision of its records retention

policy.

Statutory Authority regarding Dispute Resolution

The statute gives SOAH judges the authority to make final decisions in workers’ compensation disputes
that exceed certain dollar amounts. As a general rule, after hearing a contested case, the administrative
law judge at SOAH will issue to the state agency official making the final decision in the case a proposal
for decision that contains a statement of the reasons for the proposed decision and of each finding of fact
and conclusion of law necessary to the proposed decision. The Administrative Procedure Act,
specifically Texas Government Code 8 2001.058(e)(1), allows a state agency to change an administrative
law judge’s conclusion of law if the state agency determines that the administrative law judge did not
properly interpret applicable law, agency rules, or written policies provided by the state agency. An
exception to this general rule exists for certain cases the Division refers to SOAH. Texas Labor Code §
402.073(b) provides that in hearings conducted by SOAH under Texas Labor Code §8 413.031 (Medical
Dispute Resolution), 413.055 (Interlocutory Orders), and 415.034 (Administrative Violations), the
administrative law judge who conducts the hearing for SOAH enters the final decision in the case after
completion of the hearing. Texas Government Code 8 2001.058(e)(1) does not apply in these cases.
Consequently, in these cases, the Division cannot correct an administrative law judge’s incorrect
interpretation of applicable law, Division rules, or written policies of the Division. The incorrect
interpretations are then used by system participants to support their positions in other venues, e.g.
enforcement cases, creating unnecessary obstacles for the Division.

The Division also faces certain obstacles to its ability to resolve claims disputes in a timely manner. The
statute prohibits the scheduling of a Benefit Review Conference unless the parties have attempted to
resolve their dispute and have exchanged pertinent information. In regard to Contested Case Hearings,
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the parties on occasion do not develop the evidence required by statute to enable a contested case hearing
officer to issue a decision without first continuing the hearing so that evidence can be developed. These
obstacles impede meaningful mediation at Benefit Review Conferences and result in potential delays in
Contested Case Hearings.

Service Delivery

Due to Texas’ large size and diversity, one of the most challenging aspects of the Division’s Operations is
the delivery of consistent services at its 24 field office locations. The Division is providing staff and
technological resources to enhance field office personnel training and deploying web-based training
modules suited to individual or group training on a broad range of topics — including processing of
official actions.

H. Discuss any changes that could impact your agency’s key functions in the future (e.g.,
changes in federal law or outstanding court cases).

Various changes from external sources may affect the Division’s key functions such as changes in federal
or state law, court decisions, and economic trends.

Federal Legislation

The federal government delegated the regulation of insurance to the states under the McCarran Ferguson
Act and more recently the Gramm-Leach-Bliley Act. This delegation to the states is subject to change
through the enactment of subsequent federal law. As one example, certain insurance trade associations
have been calling for federal reform through the creation of an optional federal charter for insurance
companies. The states have generally responded that state-level regulation is more appropriate. The 80"
Texas Legislature passed SCR 60 and the 81% Texas Legislature passed HR 798 opposing federal
regulation of insurance.

Examples of federal legislation that could potentially impact the regulation of workers’ compensation
include:

e HR 635 - The National Commission on State Workers’ Compensation Laws Act of 2009 would
establish a federal commission to evaluate state workers' compensation laws in order to determine
whether the regulations provide an adequate, prompt and equitable system of medical care and
compensation for injury or death arising in the course of employment.

Proponents of HR 635, which has been referred to the House Committee on Education and Labor,
say the Commission is necessary because a thorough review of state workers’ compensation laws
has not been conducted since 1972.

In response to the proposed legislation, the workers' compensation committee of the National
Conference of Insurance Legislators (NCOIL), an organization of state lawmakers whose main
area of public policy concern is insurance and regulation, drafted a resolution opposing the bill
and reiterating the group's support for state workers' compensation systems. The Property and
Casualty Insurers Association of America also indicated its opposition to HR 635 and supported
the NCOIL resolution.

On January 22, 2009, HR 635 was referred to the House Committee on Education and Labor.

e HR 1880 — The National Insurance Consumer Protection Act would form an optional national
charter where insurers could select whether they are regulated at the state or federal level. It is
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modeled after the regulation of the banking industry and creates an Office of National Insurance
within the Treasury Department. It provides for the appointment of a national insurance
commissioner that is charged with chartering insurers and insurance producers, exclusively
regulating and supervising the operations and solvency of nationally chartered or licensed
insurers and producers on a uniform, nationwide basis, including the conduct of such insurers and
producers with policyholders; and protecting the interests of policyholders by establishing a
comprehensive scheme for the receivership of nationally chartered insurers that requires
nationally chartered insurers to participate in qualified state guaranty funds. The proposed
legislation does not preempt state tax laws and allows state law to apply to nationally chartered
workers’ compensation insurers to a limited extent. Unless there is a conflict with other
provisions of HR 1880, state law may prescribe minimum compulsory workers’ compensation
coverage requirements and may require participation in a workers’ compensation administration
mechanism, a residual market mechanism, or a statistical/advisory organization, except to the
extent the state law requires a national insurer to use a particular rate, rating element, price or
form.

On April 2, 2009, HR 1880 was referred to the House Committee on Financial Services, and to
the Committees on the Judiciary, and Energy and Commerce, for a period to be determined by the
Speaker, in each case for consideration of the provisions that fall within the jurisdiction of each
committee.

e HR 2609 — The Insurance Information Act of 2009 would establish within the Department of
the Treasury an Office of Insurance Information (OIl). The duties of the Secretary of the
Treasury would include serving as principal advisor to the President and Congress on domestic
and international policy issues regarding all lines of insurance except health insurance. The Oll
would determine whether state laws and regulations are inconsistent with federal international
policy and should be preempted. However, the bill also requires coordination with state
regulators, and preemption of state law is not allowed if it would require the Department of the
Treasury or Oll to establish general supervisory or regulatory authority over the business of
insurance.

On May 21, 2009, HR 2609 was referred to the House Committee on Financial Services.

e HR 3200 — America's Affordable Health Choices Act of 2009 is the national health care plan
currently being debated by Congress. The bill as introduced sets forth provisions governing
health insurance plans and issuers, including: exempting grandfathered health insurance coverage
from requirements of the Act; prohibiting preexisting condition exclusions; providing for
guaranteed coverage to all individuals and employers and automatic renewal of coverage;
prohibiting premium variances, except for reasons of age, area, or family enrollment; and
prohibiting rescission of health insurance coverage without clear and convincing evidence of
fraud. The measure requires qualified health benefits plans to provide essential benefits and
provides for affordability premium and cost-sharing credits for low-income individuals. It also
requires the Secretary of Health and Human Services to provide for the development of quality
measures, establishes an entity to conduct health care services effectiveness research, addresses
electronic health care transactions, and sets forth provisions to reduce health care fraud.

The bill, as drafted, does not address workers’ compensation directly, but provisions relating to
quality measures, health care effectiveness, electronic transactions, fraud detection, and others
may indirectly affect workers’ compensation. The measure could affect the state’s ability to align
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health insurance and workers’ compensation processes and to implement subrogation
requirements.

On July 14, 2009, HR 3200 was referred to the following House committees: Energy and
Commerce, Ways and Means, Education and Labor, Oversight and Government Reform, and
Budget, for a period to be determined by the Speaker, in each case for consideration of the
provisions that fall within the jurisdiction of each committee.

On July 31, 2009 HR 3200 was reported from committee as amended.

e The federal Health Insurance Portability and Accountability Act (HIPAA) enacted by Congress
in 1996, established numerous requirements for regulated benefit plans and created national
standards for a variety of electronic health care transactions. The law also addresses security and
privacy requirements for entities that have access to private health information. Currently,
workers’ compensation is exempt from HIPAA regulations. CMS and the Office for Civil Rights
periodically issue new regulations, bulletins, and updates regarding various HIPAA provisions.
In some cases, these changes require revisions in state insurance laws or regulations. Most
recently, CMS announced delays in implementation of the National Provider Identifier
compliance requirements. Future regulations are expected that will affect electronic claim
transactions, electronic health records, and health identification cards.

e Changes in the federal budget could impact the ability of the Division to fulfill the OSHA and
BLS grant requirements, especially if appropriations are diminished. Changes in federal and state
safety laws could impact how the Division interacts with employers and what information the
Division provides to them.

State Legislation

Laws adopted by the Texas Legislature directly impact the Division’s key functions. The Division
implements new statutes enacted each session. An example is the small employer return-to-work
reimbursement program passed by the 79th Legislature and amended by the 80" and 81% Legislatures.
The 79" Legislature also set up networks as an option for providing workers’ compensation benefits to
injured employees. If insurance carriers expand their network offerings and employers choose to enroll in
those networks, the volume and character of work of the Division would change substantially.
Specifically, medical dispute resolution would be shifted to the networks. In addition, treatment, medical
fee, and return-to-work guidelines would be provided and enforced by the networks.

Court Cases

Tex. Mutual Insur. Co. v. Vista Community Medical Center, LLP, 275 S.W.3d 538 (Tex. App. - Austin,
2008, pet. filed). In Vista, The Third Court interpreted the “stop-loss” provisions of the 1997 hospital
acute care, inpatient fee guideline [former 28 TAC sec. 134.401(c)(6)]: (2) to permit insurance carriers'
audit of hospital charges as permitted by applicable Division rules; (b) to prohibit insurance carriers from
reducing charges for implantables, orthotics, and prosthetics to cost plus 10% when determining if the
""stop-loss” provisions apply; and (c) to require that for a hospital to be eligible for reimbursement under
the Stop-Loss Exception, the hospital’s total audited charges must exceed $40,000 and the underlying
admission must involve unusually costly or unusually extensive services. The Court also found that a
2005 agency "Staff Report' was not an invalid rule and that the terms "unusually costly" and "unusually
extensive" are not too vague or uncertain for use. This case currently has a petition pending before the
Texas Supreme Court and may affect hundreds of pending medical fee dispute cases at the Division and
in Travis County district court.
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State Office of Risk Management v. Lawton, No. 08-0363, 2009 Tex. LEXIS 629 (Tex. Aug. 28, 2009) -
In Lawton, the Texas Supreme Court overruled the Tenth Court’s previous decision in State Office of Risk
Management v. Lawton, 256 S.W.3d 436 (Tex. App. - Waco 2008, pet. granted) and held that the sixty-
day period for challenging compensability of an injury under Texas Labor Code § 409.021(c) does not
apply to a dispute over the extent of injury even if the basis for that dispute could have been discovered
by a reasonable investigation within the waiver period. This decision affects the Division's current
application of 28 Tex. Administrative Code, Section 124.3.

Texas Mutual Insurance Company v. Ruttiger, 265 S.W.3d 651 (Tex. App. - Houston [1st] 2008, pet.
filed) - In Ruttiger, the First Court held that when parties enter into a binding benefit dispute agreement
pursuant to Tex. Lab. Code 8§88 410.029 and 410.030, that agreement exhausts the parties' administrative
remedies for all issues settled in the agreement. Furthermore, the court held that in a bad faith claim
against an insurer, a claimant may recover damages for additional aggravated injuries caused by the
workers' compensation carrier's misconduct. A petition for review of this case has been filed with the
Texas Supreme Court, and its final disposition will affect the binding effect and finality of all future
Division benefit dispute agreements.

Sutton v. Tex. Dep't. of Insurance, Div. of Workers' Compensation, 53rd Judicial District Court of Travis
County, Texas, Cause No. D-1-GN-09-00584 - In Sutton, the Plaintiff requested a class certification of
certain injured employees and requested the Court to declare: (a) the Texas Workers' Compensation Act's
provisions void concerning injured employee attorneys’ fees and workers' compensation health care
network disputes and (b) the Division's rule provisions concerning appointment of designated doctors and
the timeframes when a record closes for contested case hearings. This case could have a significant
impact on the implementation of certified health care networks as well as affect the Division’s processes
for assigning Designated Doctors.

Fanette v. City of Port Arthur, 98th Judicial District Court of Travis County, Texas, Cause No. D-1-GN-
09-001187 - In Fanette, Plaintiff has requested: (a) a reversal of a Division Contested Case Hearing
decision concerning a medical necessity dispute and judgment that the workers' compensation insurance
carrier is liable for a right hip replacement surgery and an anticipated three-day hospital stay, (b) 28 Tex.
Admin. Code, Section 137.600 is invalid as the Division's current treatment guideline, (c) the Texas
Workers' Compensation Act cannot make venue for appeals of medical necessity disputes to Travis
County district courts and that the Act allows for de novo contested case hearings for entitlement to
medical treatment and benefits and that the Act's provisions for substantial evidence review of such
contested case decisions violates the Texas Constitution. If decided, the outcome of this case could have
significant effects on the implementation of the Division’s current treatment guideline as well as impact
the review standard for appeals of Division medical dispute decisions rendered at Contested Case
Hearings.

Economic Trends

The current economic downturn has the potential to exert pressure on the workers’ compensation market.
According to industry research!, the key impacts of previous recessions on workers’ compensation
include a decline in exposure due to slower job growth or reductions in wages; a decline in claim
frequency due to layoffs of inexperienced workers who are more likely to be injured; and downward
pressure on the severity of indemnity claims due to slower wage growth and reduced employment in more
hazardous industries. However, economic forecasts also indicate that these effects may be less
pronounced in Texas than nationally based on predictions that the state will emerge from the recession
ahead of the rest of the country. Statistics that support that conclusion include the following:

! See National Council on Compensation Insurance, State Advisory Forum Presentation: Texas, 2008.
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e The cumulative rise in Texas’ jobless rate is well below the national average.
o Texas’ job losses in service industries are more moderate than countrywide.
e The single family housing oversupply in Texas is less than in other parts of the country.

l. What are your agency’s biggest opportunities for improvement in the future?

Streamlining the Claims Process

In order to make the workers’ compensation system work more efficiently, the Division is striving to
streamline the claims process. Opportunities exist in continued efforts to improve e-billing participation,
as well as increasing the use of technology in order to convert to entirely electronic claim and medical
dispute files. The roll out of Compass to TXComp will improve functionality and add automation to the
system. Working from one database system will improve system flows to reduce duplicate work as well
as increase the effectiveness and efficiency of the program. An important added benefit of these
advancements is enhanced data collection which will improve the Division’s ability to identify and
analyze trends—ultimately allowing more effective interventions targeted at system outliers.

Intra-Departmental Coordination

The Division is continuing its efforts to coordinate its functions with those of the Department where
appropriate. Opportunities for better coordination exist in the regulation of self-insurance and complaint
handling.

Best Market Practices

As the workers’ compensation market moves toward more market-driven models such as networks and
sophisticated non-subscriber programs, the Division has an opportunity to learn from these models and
apply the best practices to the regulated market.

Safety Compliance

Another opportunity for improvement—reduction in occupational injuries, illnesses, and fatalities—lays
in continuous efforts to facilitate voluntary safety compliance and awareness among employers,
especially small employers, business organizations, and trade groups in the state through alliances and
partnerships. Promoting safety and educating Texas employers on the value of safety and how it can save
them money that will not only save lives and prevent injuries, but will ultimately help the economy by
keeping small employers’ costs down and keeping them in business.

Addressing safety and health issues in the workplace saves the employer money and adds value to the
business. According to OSHA, recent estimates place the business costs associated with occupational
injuries at close to $170 billion.

Customer Service

Due to advancements in technology, the Division is experiencing opportunities to provide enhanced
service to its customers. A project is currently underway to increase the availability of safety training to
employers by providing online training in addition to the on-site training currently available. In addition,
advances in training the Division’s Field Operations staff presents one of the most significant
opportunities for improvement in the near future. Recruitment of two professional trainers and
procurement of browser-based software will enable the Division to provide web-based training modules
to field office staff and present a consistent training message to those processing official actions in the 24
field offices.
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Rule Development

Pursuant to House Bill 7, numerous changes have been made to the Texas Labor Code that offer
opportunities for improvement in the future administration of benefits. HB 7 required an expansive
revision and repeal of several of the Division’s key rules. This has provided an excellent opportunity for
Workers” Compensation Counsel to better coordinate rule drafting between program areas. In addition,
this ongoing effort will make the rule drafting process more efficient and save resources in the future.

Enforcement

Recent changes to the Texas Labor Code offer opportunities for continued improvement in enforcement
in the future. For example, Texas Labor Code Section 415.021 authorizes expanded penalties that will
enhance the Division’s ability to deter future violations. In order to make the enforcement process more
efficient and save resources in the future, violations that one entity committed can be bundled into one
enforcement case, where appropriate. In addition, recent improved processes for referrals from other
program areas will streamline case management.

J. In the following chart, provide information regarding your agency’s key performance
measures included in your appropriations bill pattern, including outcome, input, efficiency,
and explanatory measures.

Texas Department of Insurance, Division of Workers’ Compensation
Exhibit 2: Key Performance Measures for Fiscal Year 2008

FY 2008 FY 2008
Measure FY 2008 Actual % of Annual
Code Key Performance Measures Target Performance Target
Statewide Incidence Rate of Injuries and 0
5110C1 IlInesses Per 100 Full-Time Employees 3.9 3.7 94.87%
5110p1 | Number of Consultations and Inspections 3,360 2,813 83.72%

Provided to Employers

Percent of Temporary Income Benefits (TIBS)
5.2.10C1 | Recipients Returning to Work Within 90 Days 56% 52.71% 94.13%
of Injury (Based on TIBs Duration)

Number of Persons Receiving Return-to-Work

52.10P1 L 10,417 8,802 84.50%
Training

6.1.10C1 | Percentage of Medical Bills Processed Timely 95.00% 98.28% 103.45%
Number of Quality of Care Reviews of Health

6.1.1 OP 1 | Care Providers, Insurance Carriers, and 82 82 100.00%
Independent Review Organizations Completed
Average Number of Days to Complete Quality

6.1.1EF 1 of Care Reviews of Health Care Providers, 180 111.35 61.86%

Insurance Carriers, and Independent Review
Organizations

Dollar Amount Returned to Workers’
6.2.10C1 | Compensation System Participants through $500,000 $1,188,774 237.76%
Complaint Resolution

Number of Complaints Completed Involving
Workers’ Compensation System Participants
Average Days to Complete a Complaint
6.2.1 EF1 | Involving Workers’ Compensation System 120 121.23 101.03%
Participants

Average Number of Days to Resolve
6.5.1 OC 3 | Indemnity Disputes through Dispute 116 111.74 96.33%
Resolution Proceedings

6.210P1 2,885 3,027 104.92%
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Percentage of Medical Fee Disputes Resolved

6.5.10C4 . 95.00% 80.47% 84.71%
by Agency Decision
Average Number of Days from the Request

6.5.1 EF1 | for Benefit Review Conference to the 67 67.62 100.93%

Conclusion of the Benefit Review Conference
Average Number of Days from the Request
6.5.1 EF 2 | for a Contested Case Hearing to the 77 84.61 109.88%
Distribution of the Decision

Total Payments Made Out of the Subsequent
6.6.10C1 | Injury Fund for Lifetime Income Benefits and $3,373,000 $3,283,131 97.34%
Reimbursements to Insurance Carriers
Number of Injured Employees Receiving
6.6.1 OP 1 | Lifetime Income Benefit (LIBs) Payments 41 35 85.37%
through the SIF

lll. History and Major Events

Provide a timeline of your agency’s history, and key events, including:

the date your agency was established;

the original purpose and responsibilities of your agency;

major changes in responsibilities or statutory authority;

changes to your policymaking body’s name or composition;

significant changes in state/federal legislation, mandates, or funding;

significant state/federal litigation that specifically affects your agency’s operations; and
key changes in your agency’s organization (e.g., a major reorganization of the agency’s
Divisions or program areas).

P4 )

Creation and Powers

The Division of Workers” Compensation, Texas Department of Insurance was created in September, 2005
as part of a broad legislative effort to reform the state workers’ compensation system. The Division’s
legal authority, duties and powers are described in the Texas Workers’ Compensation Act, Texas Labor
Code, Title 5, Subtitle A.

The Division’s primary responsibilities set out in the Texas Labor Code, § 402.021 (b) are to:

e Promote safe and healthy workplaces through appropriate incentives, education, and
other actions

e Encourage the safe and timely return of injured employees to productive roles in the
workplace

e Provide appropriate income benefits and medical benefits in a manner that is timely
and cost-effective

e Provide timely, appropriate, and high-quality medical care supporting restoration of
the injured employee’s physical condition and earning capacity

o Minimize the likelihood of disputes and resolve them promptly and fairly when
identified

e Promote compliance with this subtitle and rules adopted under this subtitle through
performance-based incentives

o Promptly detect and appropriately address acts or practices of noncompliance with
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this subtitle and rules adopted under this subtitle

o Effectively educate and clearly inform each person who participates in the system as
a claimant, employer, insurance carrier, health care provider, or other participant of
the person's rights and responsibilities under the system and how to appropriately
interact within the system

e Take maximum advantage of technological advances to provide the highest levels of
service possible to system participants and to promote communication among system
participants

History of Workers’ Compensation

The idea that employees should be compensated for work-related injuries and that governments should
administer programs to ensure compensation, spread to the United States from Europe during the opening
decade of the 20th Century. Maryland and New York were the first states to enact workers’
compensation laws, but both laws later were overturned by the courts. Courts of the time generally held
that mandatory, government-administered workers’ compensation programs denied employer property
rights without due process of law.

To ease judicial objections, most states enacted laws that allowed employers to choose whether or not to
participate in the state workers’ compensation program. In 1911, Wisconsin became the first state to
enact a workers’ compensation law that was allowed to stand in court. Texas enacted its first workers’
compensation law in 1913.

Under pressure from Congress and the President, the courts began to take a different view of workers’
compensation. In 1917 the U.S. Supreme Court ruled that states could legally require employers to
provide compensation to injured employees. As a result of the ruling, many states revised their laws to
include mandatory workers’ compensation.

History of Workers’ Compensation in Texas

Texas also revised its workers’ compensation law in 1917 but chose to retain voluntary employer
participation in the system. Today, Texas is the only state that allows private employers to choose
whether to provide workers’ compensation, although public employers and employers that enter into a
building or construction contract with a government entity must provide workers’ compensation.

The 1917 Texas law provided the basic framework for the state workers’ compensation system for the
next 75 years. Between 1917 and 1987, the law was amended or modified a number of times:

o In 1947, the Legislature created the Second Injury Fund and classified certain occupational
diseases as compensable.

e In 1957, the Legislature extended medical benefits through the injured employee’s lifetime,
established a maintenance tax paid by insurance carriers to fund the Industrial Accident Board
(IAB), and extended the IAB’s jurisdiction in medical disputes past the date of a judgment or
award.

e In 1959, the Legislature prohibited attorney fees in fatal cases in which the insurance carrier

accepted liability.

In 1969, the Legislature established a pre-hearing system to resolve disputes.

In 1973, the Legislature allowed injured employees unrestricted choice of health care providers.

In 1975, employees of certain public entities in Texas were brought into the system.

In 1987, the Legislature authorized the IAB to establish guidelines for medical treatments and

charges, and appointed a Joint Select Committee on Workers” Compensation Insurance to study

the state workers’ compensation system and make recommendations for change.
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1989 - 1994
The Joint Select Committee on Workers” Compensation conducted a comprehensive, two-year study of
the system. In 1989, the Committee reported the following:

Work-related fatality rates in Texas were among the highest in the nation. Statistics comparing
state injury rates were unavailable or considered unreliable.

Texas benefit rates and payment durations, especially those for seriously injured employees, were
low when compared to other states.

Nearly 50 percent of all compensable lost-time claims were filed with the help of attorneys,
regardless of whether the claim was disputed.

Workers’ compensation-related medical costs were higher than in other states and had increased
faster than medical costs outside the system and faster than indemnity costs.

More claim disputes were resolved in the courts; therefore, settlements sometimes were
inequitable or inappropriate for the injury.

The cost of the Texas system to employers was among the highest in the nation. Insurance rates
had more than doubled over the previous five years.

Texas was one of only three states that did not allow private employers to self-insure.

Based on those and other findings, the Committee identified fourteen key policy objectives for the state
workers’ compensation system. The Committee reported that the system should do the following:

Promote workplace safety and health through employer incentive programs

Provide broad coverage of employees and work-related injuries and illness, regardless of fault
Provide appropriate and quality medical care directed toward prompt restoration of the
employee’s physical condition and earning capacity

Provide temporary benefits that replace a high proportion of after-tax lost earnings and permanent
disability benefits that alleviate the economic hardships that occur because of the disability
Provide similar benefits to employees who suffer similar injuries and provide benefits
proportionate to the severity of the injury

Provide benefits promptly and minimize the likelihood of claim disputes

Ensure compliance with the law and rules

Allow policymakers to exercise policy control to ensure that the system operates in accordance
with the law

Encourage employees to return to work as quickly as possible and medically safe

Provide a safe, secure and efficient insurance and benefits delivery system

Appropriately allocate costs of the system to employers

Make insurance available to all employers at reasonable rates

Allow methods for continued monitoring and input from both business and labor

Prevent the transfer into the system of costs not related to workers’ compensation

Legislators responded by adopting a new Texas Workers” Compensation Act in 1989. The Act included
the following provisions:

Created the Texas Workers” Compensation Commission and eliminated the IAB

Consolidated and enlarged state-administered workplace health and safety programs and created
health and safety assistance and incentive programs

Established a new income benefit system and raised benefit levels

Set specific payment and reporting deadlines for employers and insurance carriers to improve
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benefits delivery

o Established a multi-level administrative system to resolve disputes and eliminated the use of
compromise settlement agreements

o Established a program to allow disputes to be resolved informally and to assist unrepresented
injured employees and other participants

¢ Mandated that the Commission assess administrative penalties against participants who violate
the Act or Commission rules

e Granted the Commission authority to investigate fraud and changed Texas law to make some
workers’ compensation fraud a felony (until Sept. 1, 1994)

e Broadened the Commission's authority to develop and enforce medical fee and treatment
guidelines and established other measures to control medical costs

e Limited attorney fees to time and actual expenses, up to a maximum of 25 percent of an
employee’s total income benefits recovered

o Established the Workers’ Compensation Research Center to conduct independent studies on the
performance of the system

e Established the Legislative Oversight Committee on Workers’ Compensation to monitor the
Commission and system and recommend changes to the Act to the Legislature

Benefit and administrative provisions of the Act were effective January 1, 1991. The following
provisions came later:

e Provisions authorizing the Commission to enforce the Act and Commission rules by
assessing administrative penalties became effective June 1, 1991.

e Provisions allowing arbitration as an alternate means of dispute resolution became
effective January 1, 1992.

e Provisions allowing large private employers to self-insure their workers’ compensation
obligations, with Commission approval, became effective January 1, 1993.

e Provisions making most non-covered employers subject to health and safety requirements
became effective on January 1, 1994.

Shortly after the Act was passed by the Legislature, the Texas AFL-CIO, the Texas Legal Services Union
Local No. 2 and three Texas employees filed a lawsuit challenging its constitutionality on several
grounds. The plaintiffs prevailed in the 365th District Court of Maverick County and the 4th Court of
Civil Appeals in San Antonio. However, the Texas Supreme Court overturned the lower courts and
issued an opinion February 7, 1995, declaring the Act constitutional.

Subsequent to the significant changes made in 1989 and in an attempt to provide more stability in the
workers’ compensation insurance market as well as increase the availability of workers’ compensation
coverage for Texas employers, the 72" Legislature passed HB 62 in 1991, which called for the Texas
Workers” Compensation Insurance Facility (the former insurer of last resort) to stop writing workers’
compensation policies and created the Texas Workers” Compensation Insurance Fund (Fund) to serve as a
competitive force in the market and as the insurer of last resort. The Fund began writing new workers’
compensation insurance policies and assumed responsibility for the residual market at the beginning of
1994,

1995 Sunset Review

The Texas Workers® Compensation Commission (TWCC or the Commission) underwent Sunset review
by the Texas Sunset Advisory Commission in 1994. As a result of that process, the Legislature enacted
HB 1089 in 1995, which continued TWCC until 2007 (In 2001, the 77" Legislature passed HB 2600
which changed the agency’s Sunset date to 2005.) HB 1089 also amended the Act to include the
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following requirements:

Make state agencies directly responsible for managing employees' injuries by defining each
individual agency as the employer for workers’ compensation purposes

Require agencies to actively manage risks and require the Commission’s Risk Management
Division to review, verify, monitor, and approve agency risk management programs;

Require state agencies to develop, implement, and maintain health and safety return-to-work
programs

Require the Commission’s Risk Management Division to identify state agencies that do not
comply with statutory risk management requirements in its biennial report to the Legislature;
Require the Commission to establish training guidelines and continuing education requirements
for ombudsmen

Require the Commission to develop plain language information for injured employees about the
workers’ compensation process in English and Spanish

Require the Commission to contact injured employees having missed eight or more days of work
to provide information about the workers’ compensation process

Give the Commission's executive director the discretion to exclude a business from being
identified as an extra-hazardous employer if the business can show that it would be identified
only because of a fatal accident beyond the owner's control or not related to the work
environment

Require, for extra-hazardous employer designation, that the case must go through an
Administrative Procedure Act hearing if the case history indicates that the employer or the
employment environment was a proximate cause of the fatality

Establish an inspection time window so the Commission can conduct an accident prevention plan
implementation inspection for an extra-hazardous employer between six and nine months after
the plan has been implemented

Require the Commission to adopt rules to address fatalities that may not be related to the work
environment, including heart attacks, diseases of life, homicides, suicides, third-party vehicle
accidents, common insurance carrier accidents and natural events

Authorize the Commission to impose an administrative fine of up to $500 on non-covered
employers with five or more employees who fail to file required reports on injuries and illnesses

e Authorize the Commission to develop the qualifications for field safety representatives by rule

e Require insurance carriers to file employer reports of injury on behalf of their policyholders

e Require employers to give a copy of the injury report to the employee

e Require the employee's copy of the injury report to contain a summary of the employee’s rights
and responsibilities under the statute written in plain language

o Transfer the Commission's Administrative Procedure Act hearings to the State Office of
Administrative Hearings

o Remove the executive director of the Commission as a voting member of the Texas Certified
Self-Insurer Guaranty Association Board and require continued service on the Board as a
nonvoting member

e Require Commissioners to complete a training program before assuming their duties

e Require the governor to designate the chair of the Commission

o Make investigation files confidential

o Entitle sole proprietors, partners or corporate executive officers to workers’ compensation
benefits as employees

e Terminate income benefits for an occupational disease on the expiration of 401 weeks after the
date on which benefits begin to accrue

o Require specific qualifications for Designated Doctors
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e Restrict communication with a Designated Doctor to the injured employee or an appropriate staff
member of the Commission

e Require an ombudsman to meet privately with an unrepresented claimant for at least 15 minutes
before a hearing

o Make certain workers’ compensation fraud a state jail felony

In a separate bill, the Legislature, in effect, combined the Legislative Oversight Committee on Workers’
Compensation and the Workers” Compensation Research Center to create the Research Oversight Council
on Workers’ Compensation (ROC).

1997

The 75th Legislature passed HB 2133, which created the State Office of Risk Management (SORM) by
merging the responsibilities of the Risk Management Division of the Texas Workers’ Compensation
Commission with the duties of the Workers’ Compensation Division of the Attorney General’s
Office. By statute, SORM is charged with administering the workers' compensation program for state
agency and public university employees, with the exception of the Texas A&M University System, the
University of Texas System, and the Texas Department of Transportation.

1999
In 1999, legislators passed amendments to the Workers’ Compensation Act to improve the efficiency of
the workers’ compensation system. Legislation was approved with the following provisions:

e Permit or require electronic transmission of information among system participants (HB 2511)

o Allow benefit review officers and hearing officers to issue interlocutory orders for payment of
part or all medical and income benefits (HB 2512)

o Allow TWCC to accept a one-time grant from the Texas Workers” Compensation Insurance Fund
to control medical costs and ensure delivery of quality medical care (HB 2510)

In 1999, legislators passed several amendments to the Workers’ Compensation Act to improve the
efficiency and equity of the workers’ compensation system. Legislation was approved to:

e Require insurance carriers to provide income benefits to injured employees via electronic funds
transfer (EFT) at the request of an injured employee (HB 729)

o Make several revisions to the Staff Leasing Services Act, including: 1) clarifying that a certificate
of insurance coverage showing that a license holder maintains workers’ compensation insurance
constitutes proof of coverage for the license holder and the client company with respect to all
employees of the license holder assigned to the client company; and 2) expanding the provisions
that must be included in a contract between a license holder and a client company to specify those
responsibilities that are shared with regard to assigned employees (HB 1184)

e Prohibit an insurance carrier from requesting a medical examination more than once a year for
certain injured employees receiving Supplemental Income Benefits (SIBs) (HB 1826)

e Clarify that if an injured state employee chooses to exercise the right to exhaust sick
leave under the Workers’ Compensation Act (Act), the employee may also choose to
use some or all annual leave before receiving workers’ compensation income benefit
payments (not applicable to employees of the Texas Department of Transportation, the
University of Texas System and the Texas A & M University System, who are governed
by separate sections of the Texas Labor Code) (HB 2509)

o Clarify that payments of medical and income benefits made by the State Office of Risk
Management (SORM) are subject to the provisions of the Workers’ Compensation Act
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applicable to insurance companies, and not to payment provisions of the Government
Code applicable to state agencies (HB 2509)

e Require that the insurance carrier pay interest on accrued but unpaid income benefits
without an order from TWCC, at the time the accrued benefits are paid and increasethe
interest rate applicable under provisions of the Act from the current Treasury Bill rate
to the current Treasury Bill rate plus 3.5 percent to better approximate business interest
rates (HB 2510)

e Clarify that an injured employee is not entitled to Temporary Income Benefits (TIBs),
and an insurance carrier may suspend payment of TIBs, if the employee fails, without
good cause, to attend an insurance carrier Required Medical Exam (RME) (HB 2510)

e Require an insurance carrier to continue paying TIBs to an injured employee for at least
14 days from the date the carrier notifies TWCC and the employee of the intent to
suspend benefits based on a medical report arising out of a carrier RME; require TWCC
to set a Benefit Review Conference (BRC) within 10 days of receiving notice of the
carrier’s intent to suspend to determine whether an interlocutory order to continue
benefits should be entered (HB 2510)

e Authorize an employee or a legal beneficiary to request, and an insurance carrier to
pay, income or death benefit payments monthly rather than weekly, with the agreement
of the insurance carrier. Additionally, allow a carrier to purchase an annuity to pay the
benefits of an employee receiving Lifetime Income Benefits (LIBs), or a legal
beneficiary receiving death benefits, subject to TWCC regulation (HB 2510)

e Authorize TWCC, by rule, to adopt the fourth edition of the American Medical
Association’s (AMA) Guides to the Evaluation of Permanent Impairment, for
determining the existence and degree of an injured employee’s impairment (HB 2510).

e Increase the maximum burial benefit from $2,500 to $6,000 to more accurately reflect
the average cost of a burial in Texas (HB 2510)

e Authorize a political subdivision to provide volunteer fire fighters, police officers, or
other specifically named emergency medical personnel, who are injured in the course of
performing volunteer duties, with more than the minimum income benefits authorized
by the Act (HB 2510)

e Allow TWCC to accept a one-time grant from the Texas Workers” Compensation Insurance Fund
(Fund) to control medical costs and ensure delivery of quality medical care (HB 2510)

e Permit or require electronic transmission of information among system participants; require
TWCC to develop a paperwork reduction plan; and allow TWCC to contract with a data
collection agent to fulfill the agency’s data collection requirements if necessary (HB 2511)

o Require Certified Self-Insurers and political subdivisions to provide TWCC with notice of
coverage (i.e., whether the employer has a commercial workers’ compensation policy or provides
coverage through a pool or self-administered arrangement) and claim administration contact
information, and require employers and insurance carriers to identify or confirm an employer’s
coverage status and claim administration contact information at TWCC’s request (HB 2511)

o Allow benefit review officers and hearing officers to issue interlocutory orders for payment of
part or all medical and income benefits and allow the TWCC executive director to enter
interlocutory orders for all or part of accrued and/or future medical benefits as allowed by rule
(HB 2512)

e Authorize TWCC to establish minimum qualifications and credentialing standards for private
providers of vocational rehabilitation services within the workers’ compensation system; require
TWCC to inform insurance carriers of those injured employees eligible to receive Supplemental
Income Benefits (SIBs) who are good candidates for vocational rehabilitation services; and
clarify that an injured employee who refuses the services of (or refuses to cooperate with) a
carrier-sponsored private vocational rehabilitation provider loses entitlement to SIBs (HB 2513)
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o Require TWCC to develop a guideline which outlines expected return-to-work timeframes; to
provide information to employers regarding effective return to work programs though the
agency’s health and safety information and medical review outreach programs; and to establish a
program that encourages communication between employers and health care providers regarding
the availability of modified duty to encourage more timely return to work of injured employees
(HB 2513)

o Allow TWCC, at the request of an employer, an insurance carrier, or on its own initiative, to
request a functional capacity report from an injured employee’s treating or examining doctor to
determine what ability, if any, an injured employee has to return to work (HB 2513)

e Change the name of the program from the “Extra Hazardous Employer Program” to the
“Hazardous Employer Program” and limit the application of the program to comply
with a 1996 Third Court of Appeals ruling which stated that provisions of the program
that duplicated or regulated federal Occupational Safety and Health Act standards were
preempted and, therefore, invalid (HB 2514)

e Require TWCC to re-inspect the accident prevention services of insurance carriers who fail an
initial biennial inspection within 180 to 270 days, and to collect reasonable re-inspection costs
from those insurance carriers (HB 2514)

e Provide workers’ compensation medical coverage for volunteers in a state declared emergency
(HB 2706)

o Clarify that an employer may continue to pay the salary of an employee who sustains disability
from a compensable injury in lieu of paying Temporary Income Benefits (TIBs) and that such
payments are considered payment of income benefits for determining the accrual date of any
subsequent income benefits (HB 2842)

e Authorize the Fund to establish multi-tiered premium systems to set prices for insurance policies;
eliminate the Fund’s state premium tax credit; require the Fund to be a member of the Texas
Property and Casualty Insurance Guaranty Association; refund part of the Fund’s surplus to
policyholders who paid a maintenance tax surcharge between 1991 and 1996; and require the
Research and Oversight Council on Workers” Compensation to conduct specific research studies
to examine:

» methods to improve employee safety and facilitate return to work;

» the quality and cost-effectiveness of the current workers’ compensation
health care delivery system; and

» medical provider treatment patterns and insurance carrier utilization review
practices (HB 3697).

e Define members of the state’s military forces as “state employees” for the purposes of providing
workers’ compensation coverage, effective for compensable injuries sustained on or after August
15, 1998 and clarify that a member’s average weekly wage for workers’ compensation purposes
is equal to the sum of the member’s regular civilian weekly wage and regular military weekly
wage (SB 525)

2001
Medical costs in the system continued to be of concern in 2001. Legislators approved HB 2600 containing
numerous amendments to the Act designed to:

e Improve TWCC’s ability to regulate and sanction the various types of doctors providing services
in the workers’ compensation system

¢ Require doctors to register with and be approved by TWCC (i.e., the Approved Doctor List)

¢ Require TWCC to establish impairment rating training and testing, and financial disclosure
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requirements for registered doctors

e Formalize the role of the Medical Advisor and create a Medical Quality Review Panel

o Require a feasibility study on the creation of regional workers’ compensation medical networks,
and, if networks are determined to be feasible,

» Require TWCC to contract with regional networks, and
» Provide an option for injured employees and insurance carriers to participate in
regional medical networks.

o Eliminate the current second opinion process for spinal surgery and include those services in the
pre-authorization process

e Establish a minimum list of medical services requiring pre-authorization and/or concurrent
review

e Allow insurance carriers and health care providers to voluntarily pre-certify health care services
that do not require pre-authorization

o Allow the Commission to adopt rules requiring insurance carriers to pay for pharmaceutical
services for the first seven days after an injury if the health care provider receives verification of
coverage and confirmation of injury

o Modify the Required Medical Examination process to bring TWCC Designated Doctors into the
process more quickly to resolve questions on impairment and maximum medical improvement.

o Modify qualification requirements for Designated Doctors
Require the TWCC to adopt an open pharmaceutical formulary including generic and over-the-
counter medications

o Require the use of Independent Review Organizations for resolving pre-authorization and
medical necessity disputes

o Require employers to, by request, report to the employee, treating doctor, and insurance carrier
whether they offer modified duty opportunities for injured employees

e Require insurance carriers to offer return-to-work coordination services to their policyholders

e Move the TWCC Sunset review date up from Sept. 1, 2007 to Sept. 1, 2005

o Allow employees to count all IRS-reportable wages, including multiple jobs, for calculating their
average weekly wage (applies to a compensable injury that occurs on or after July 1, 2002)

e Amend the determination of Temporary Income Benefits for school district employees to be
based on the wages earned in a week rather than wages paid in a week (Applies to a compensable
injury that occurs on or after Dec. 1, 2001)

e Provide that the cost of risk management services be allocated to state agencies in the same
manner as workers’ compensation premiums

o Create a risk/reward program for workers’ compensation costs of state agencies
Allow Texas Department of Transportation injured employees to elect to use sick and annual
leave time prior to receiving income benefits for their injury

o Expand the Subsequent (previously Second) Injury Fund’s (SIF) responsibility for
reimbursements to insurance carriers to include payment of pharmaceutical services for the first
seven days after the injury where the injury is determined not to be compensable and for
additional benefits paid due to multiple employment

e Provide for the SIF to make partial payment of some insurance carrier requests, if
necessary

e Provide for a maintenance tax increase, if necessary, to fund the SIF

e Require the Commission to use the treasury constant maturity rate for one-year treasury bills as
published by the Federal Reserve Board for the computation of interest and discount rates

e Prohibit the waiver of an employee’s cause of legal action against a non-subscribing employer
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before the employee’s injury, illness, or death

In addition to the passage of HB 2600, a few other key pieces of workers’ compensation legislation
passed in 2001 containing the following provisions:

e Authorize the State Office of Risk Management (SORM) to provide risk management services for
most state agencies (except the University of Texas System, the Texas A&M University System,
and the Texas Department of Transportation ) and to purchase or approve insurance coverage for
most state agencies, with the above exceptions and an exception for Texas Tech University (HB
1203)

e Allow certain sub-claimants (as defined by Labor Code Section 409.009) on workers’
compensation claims to access the claims records of the Texas Workers’ Compensation
Commission to determine whether or not sub-claims exist. To qualify for this access, such a sub-
claimant must be an insurance carrier and must have adopted an anti-fraud plan (HB 1562)

e Change the structure of the Texas Workers’ Compensation Insurance Fund, which writes a
significant share of the workers’ compensation insurance policies in the state and serves as the
"insurer of last resort" for Texas employers. Under the bill, the Fund was renamed Texas Mutual
Insurance Company and became a member-owned entity, with any surpluses in the Fund's
operations available to be passed back to members as dividends (HB 3458)

o Allow for a disability payment for peace officers injured by criminal conduct in the course of
their duties (SB 850)

2003
Given the significant reforms enacted by HB 2600 in 2001, the 78" Legislature enacted fewer changes in
2003; however, several significant bills were passed to:

Reduce workers’ compensation subrogation recovery potential by the percentage of the employer’s
responsibility for on-the-job injury (HB 4)

Give TWCC authority to file suit to enforce its orders. Also require notice to TWCC of district court
filings; if no notice is given, case cannot proceed (HB 145)

Allow injured employees to pay to “upgrade” to brand-name drugs when generics are prescribed,
resolving conflict with Pharmacy Act (HB 833)

Allow employees of County Community Service and Corrections Departments to receive risk
management services provided by the State Office of Risk Management (SORM) (HB 1230).

Allow group self-insurance by private employers and allows the purchase of group workers’
compensation coverage by trade associations (HB 1865 and HB 2095)

Define employees of Texas Task Force 1 (emergency responders) as state employees for workers’
compensation purposes (HB 2116)

Change seven-day requirement for carrier to pay or deny benefits to 15 days; violation of 15-day
requirement is not a waiver of compensability timeframe, but an administrative violation (HB 2199)
Clarify that a suit filed in district court after the exhaustion of the TWCC administrative dispute
process may be transferred if filed in the wrong court, and that the 40-day filing timeframe is satisfied
if filed timely in the first court (HB 2323)

Exempt the Employee Retirement System (ERS) from the state workers’ compensation program
administered by SORM (HB 2359 and HB 2425)

Allow TWCC to create by rule a lower-cost medical dispute resolution process for medical services
costing less than an IRO review (HB 3168)

Designate the SIF as a dedicated general revenue fund (HB 3318 and HB 3378)

Require the State Board of Medical Examiners (BME) to notify TWCC if BME discovers a potential
violation of workers’ compensation laws (SB 104)
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e Provide confidentiality for Board of Chiropractic Examiners (BCE) investigation files, but require
BCE to share information with TWCC at TWCC’s request (SB 211)

o Clarify that a person who performs services that may benefit a political subdivision in connection
with the operation of certain entertainment events, but who does not receive payment, is not eligible
for workers’ compensation benefits from the political subdivision (SB 478)

e Set a 90-day timeframe to dispute an assignment of an injured employee’s date of Maximum Medical
Improvement or impairment rating and provide certain statutory exceptions for both first and
subsequent assignments or ratings (HB 2198, HB 3168 and SB 820)

e Make numerous changes to statute for Texas Property and Casualty Insurance Guaranty Association
to conform Texas law more closely with model workers’ compensation acts and facilitate cooperation
with other states in liquidation issues (SB 1192)

e Clarify that for self-insured employers and political subdivisions, notice to the carrier of a work-
related injury occurs when the third party claims administrator (TPA) receives notice, not the
employer (SB 1282)

e Allow TWCC to adopt non-nationally recognized treatment guideline, if no nationally recognized
guideline exists; guideline adopted by TWCC must still be scientifically valid and outcome-based.
Also allows TWCC to adopt individual treatment protocols (SB 1572)

o Allow TWCC and Board of Medical Examiners/Board of Chiropractic Examiners to share
information without compromising confidentiality; provides stronger immunity protection for
members of TWCC’s Medical Quality Review Panel (SB 1574)

o Set State Average Weekly Wage at dollar-certain amount for fiscal years 2004 ($537) and 2005
($539) (SB 1574)

o Clarify that pharmacy services can be voluntarily pre-certified prior to delivery, and that carrier must
pay for services that it voluntarily pre-certifies. Independent review organizations are required to
consider payment policies of TWCC in deciding medical disputes, if payment policy is raised (SB
1804)

2005 Interim Studies

In 2005, legislators received two interim study reports recommending changes to the workers’
compensation system. The Senate Select Interim Committee on Workers” Compensation and the House
Business and Industry Committee both presented recommendations on implementing health care
networks in the workers’ compensation system and on other issues.

Among its recommendations, the Senate Select Interim Committee on Workers’ Compensation
recommended the following:

e The Texas workers’ compensation system should define medical necessity in a manner that
encourages evidence-based treatment focused on return to work and functional restoration.

e TWCC should adopt treatment guidelines that meet the statutory standards and are evidence-
based, to the greatest extent possible. Since a major purpose of guidelines is education, TWCC
and appropriate system stakeholders should take steps to more strongly emphasize education of
employers and employees about the benefits of early return to work.

o Workers’ compensation networks should be allowed in the workers’ compensation system.

e TWCC should continue discussion with stakeholders on how to implement a treatment planning
process designed to prospectively review problem claims on a pilot program basis.

e In regard to medical disputes, it is suggested to eliminate the ability of a party to a medical
dispute to appeal an IRO decision to the State Office of Administrative Hearings. In regard to
indemnity disputes, insert independent medical expertise into an evaluation of frequently disputed
issues such as the extent of an employee’s injury and the employee’s ability to work through a
review by a TWCC Designated Doctor.
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e The TWCC Medical Advisor and Medical Quality Review Panel functions should continue with a
redirected focus.

o Enhancements should be made to income benefits in the Texas workers’ compensation system to
approach the national medians. The retroactive period should be shortened from 28 to 14 days.
The cap on weekly income benefits should be raised to more closely approximate the national
median state (currently Tennessee, at about $600 a week, compared to Texas’” $539).

e The workers’ compensation administrative agency should operate under a single commissioner
structure, with the commissioner appointed by the Governor with the advice and consent of the
Senate.

e State agency enforcement activities must be enhanced to better ensure appropriate incentives are
in place for compliance.

e The system should retain a workers’ compensation research function, adequately staffed to
complete a similar level of research projects to the former Research and Oversight Council.

e TWCC should take steps to implement electronic billing for health care providers.

In its report to the Legislature, the House Business and Industry Committee recommended:

e Health care networks in the workers’ compensation system should maximize choice of treating
doctors and allow a change of treating doctor.

e Health care networks should provide injured employees with adequate access to medical
specialists.

o Networks should guarantee that health care providers be paid promptly and fairly.

e A reporting system should be established for networks so that the Legislature and others are
aware of their effectiveness.

o Explore the idea of patient advocates to represent the injured employee in the network system.

o Utilize Workers’ Compensation Research Group at the Department and contacts at the Workers’
Compensation Research Institute to measure performance to ensure that employees are getting the
care they deserve and employers are getting the best of network care for their money.

e Investigate incentives to make network concept more acceptable to employees and labor.

e Have the Department conduct a study to determine if there are measurable and/or significant
differences between non-owned referrals and self-referrals.

o Establish return-to-work guidelines and education programs for employers.

Implement electronic billing of workers’ compensation insurance carriers by physicians.

e The Texas Commissioner of Insurance should study the effects of a managed care system on

workers’ compensation insurance rates.

2005 Sunset Review

The Commission underwent review by the Texas Sunset Advisory Commission in 2004. As a result of
legislation containing recommendations from the House and Senate interim committees and from the
Sunset Commission, the 79" Texas Legislature enacted HB 7 in 2005. HB 7 abolished the Commission
and created the Division of Workers’ Compensation within the Texas Department of Insurance with a
Commissioner of Workers” Compensation appointed by the Governor to serve as Executive Authority for
the Division.

HB 7 also amended the Act to:

e Remove the statutory designation of specific Divisions within the Division of Workers’
Compensation, allowing the Commissioner of Workers’ Compensation to determine the
organizational structure of the Division to best meet performance goals

e Require the Division to assess the performance of insurance carriers and health care providers
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against regulatory goals established by the Commissioner of Workers” Compensation

e Require the Division to implement a regulatory approach that emphasizes overall compliance,
rewards performance, and efficiently handles complaints

o Establish specific duties and studies of the Workers” Compensation Research and Evaluation
Group, including preparing workers’ compensation network consumer report cards

o Establish the Office of Injured Employee Counsel (OIEC) to be administered by a Public Counsel
appointed by the Governor. Transfer the Ombudsman Program from the Division to OIEC by
March 1, 2006

o Simplify the provision of workers’ compensation health care by allowing for the creation of
networks similar to those found in group health insurance

e Provide that all employees of an employer covered by an insurance carrier that establishes or
contracts with a certified network must obtain medical care for their work-related injuries through
the network

e Provide that the insurance carrier is liable for approved, out-of-network referred care, emergency
care and health care for an employee who does not live in the network service area

e Provide that an injured employee may request that his or her primary care provider under a group
health HMO plan also serve as his or her treating doctor if the primary care provider agrees to
abide by network requirements

e Provide that a network may operate under its own treatment guidelines and pre-authorization
requirements. However, medical care may not be denied solely because it is not specifically
addressed by the treatment guidelines used by the insurance carrier or network

e Create a pilot return-to-work program for small employers with workers’ compensation insurance
which provides grants of up to $2,500 per employer to pay for workplace modifications that
facilitate early return to work

e Require the Division to assist injured employees receiving income benefits to return to work,
including referring injured employees to other employment assistance programs

e Streamline the medical benefit dispute resolution process by requiring that parties seeking to
appeal a review by an Independent Review Organization (IRO) or the Division must seek judicial
review directly rather than appeal the IRO decision to the State Office of Administrative Hearings

e Streamline the process for determination of compensable injury and the process for insurance
carriers to either accept or dispute the findings of the treating doctor regarding the scope of the
compensable injury

e Require that treatment for a diagnosis/injury that is accepted by the insurance carrier may not be
reviewed later for compensability but may be reviewed for medical necessity

e Require that treatment for a diagnosis/injury that is not accepted by the insurance carrier must be
pre-authorized before treatment is rendered

¢ Require that an injured employee receive written notice once a treating doctor certifies Maximum
Medical Improvement (MMI) and assigns an impairment rating

e Provide that requests by insurance carriers for Required Medical Examinations (RME) are only
allowed prior to a Designated Doctor Examination in order to examine the appropriateness of the
health care received outside of a network

e Provide that an injured employee may have a doctor of the employee’s choice present at an RME
if the examination relates to the employee’s impairment rating or MMI date

e Provide that a doctor in the health care network may not serve as a Designated Doctor or perform
an RME for an employee receiving medical care through a network with which the doctor
contracts or is employed

e Require the Commissioner of Workers’ Compensation to adopt a pharmacy fee guideline as well
as treatment and return-to-work guidelines that are “evidence-based, scientifically valid and
outcome-focused”
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e Provide that the Commissioner of Workers’” Compensation may adopt disability management
rules, including the use of treatment plans, for non-network claims

e Limit the validity of post-injury waivers signed by employees of non-subscribers, including a
prohibition against the signing of a waiver before the tenth business day after the employee was
injured

e Increase the maximum and minimum income benefit amounts paid to employees injured after
October 1, 2006 by approximately 12 percent

e Reduce the amount of time an injured employee must be off work before that employee may
recoup income benefits for the initial waiting period (i.e., the first seven days of disability) from
four weeks to two weeks. The two-week waiting period applies only to injuries that occur after
September 1, 2005

o Clarify that work-related injuries determined as non-compensable remain subject to the exclusive
remedy provision of workers’ compensation

o Prohibit the misuse of the Division’s hame, abbreviations, symbols, and logos

e Require the Division to ensure all workers’ compensation forms and explanatory materials are
prepared in plain language in both English and Spanish

e Expand the statutory definition of intoxication in the workers’ compensation system

e Remove the requirement that the state show that a party committed a violation of the Act or rules
“willfully and intentionally” in order to assess administrative penalties

e Clarify that employees in the University of Texas System and Texas A&M University System
may use their accrued sick and annual leave in lieu of receiving Temporary Income Benefits
(TIBs). If an employee chooses to use sick leave, the employee must exhaust all sick leave before
receiving TIBs

80™ Legislative Session 2007

During the 80™ Legislative Session legislators passed thirteen bills relating to workers’ compensation to
improve the efficiency of the system and to provide licensing requirements for certain system
participants. There were no bills passed that directly affected the organizational structure or management
of the Division. Bills that were passed amended the Act to include the following provisions:

. Make it an administrative violation for an insurance adjuster, case manager, or other person
who has authority under the Texas Workers’ Compensation Act to request performance of a
service affecting the delivery of benefits to an injured employee

. Require third party administrators performing administrative services in connection with
workers” compensation benefits to obtain a certificate of authority from the Department

. Allow for deviation from fee guidelines by informal or voluntary network contracts and list
specific information that informal and voluntary networks are required to provide to the
Division

. Require that informal and voluntary networks be certified as workers’ compensation health care
networks under Texas Insurance Code Chapter 1305 no later than January 1, 2011

. Reinstate the authority of the benefit review officer who presides over a Benefit Review
Conference to consider a request for interlocutory order for the payment or suspension of
benefits, allow the opposing party the opportunity to respond before issuance of an
interlocutory order, and allow the benefit review officer to issue an interlocutory order if
determined to be appropriate

. Allow parties in a medical necessity or medical fee dispute an opportunity to administratively
appeal a medical dispute resolution decision to either a Contested Case Hearing or the State
Office of Administrative Hearings
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Provide a reimbursement procedure for an accident or health insurer to recover amounts paid
for health care services provided to an injured employee from the workers’ compensation
insurance carrier in cases where an injury is determined to be compensable

Add an “eligible parent” to the list of legal beneficiaries eligible for death benefits where there
are no other legal beneficiaries

Provide small employers with the option of submitting to the Division a pre-authorization plan
for workplace modifications to accommodate an injured employee’s return to work

Allow an Office of Injured Employee Counsel ombudsman to request and receive from a health
care provider at no cost the medical records of an injured employee

Provide that, notwithstanding Texas Insurance Code Section 4202.002 relating to the
Independent Review Organization (IRO), an IRO that uses doctors to perform reviews of health
care services provided under the Labor Code or Insurance Code Chapter 1305, may only use
doctors licensed in Texas

Clarify that a health care provider who fails to submit a medical bill within ninety-five days
after the services are provided to the injured employee does not forfeit the right to
reimbursement if the provider submits proof that the bill was timely filed with a group accident
and health insurer or a health maintenance organization that issues coverage under which the
injured employee is covered or a workers’ compensation insurance carrier other than the
insurance carrier liable for the reimbursement

Require that utilization review agents and insurance carriers use doctors licensed in Texas for
performing utilization review or review conducted under the Workers’ Compensation Act or
Texas Insurance Code Chapter 1305

Require that doctors performing peer review, utilization review, independent review, Required
Medical Examination or Designated Doctor evaluation must be certified in the specialty
appropriate to the care the injured employee is receiving

Amend the definition of “health care” in Texas Labor Code, § 401.011 to include the fitting,
training, change or repair of a “prosthetic” or “orthotic” device

Require the Commissioner to establish by rule the information and reporting requirements that
must be reported on workers’ compensation claims and remove provisions specifying such
information and requirements

Provide that a person who commits an offense of fraud under the Texas Labor Code, Chapter
418 (Criminal Penalties) may be prosecuted under that chapter or any other applicable state
law, including the Texas Penal Code

Litigation History — Major Cases, 2003 - Current

2003

Continental Cas. Co. v. Rivera, 124 S.W.3d 705 (Tex. App. — Austin, 2003, pet. denied) and
Cervantes v. Tyson Foods, Inc., 130 S.W.3d 152 (Tex. App. — Austin 2003, pet. denied) — These
two, separate appellate court decisions reach conflicting conclusions on whether a party must
timely appeal the agency’s hearing officer’s decision to the agency’s Appeals Panel in order to
successfully seek judicial review of the agency’s final decision. The Rivera court answered in the
affirmative and the Cervantes court answered in the negative. The timeliness of the agency’s
dispute process, based partially on the promptness of appeal requests by the parties, may be
affected by a resolution of these conflicting decisions.

Hospitals & Hospital Systems v. Continental Cas. Co., 109 S.W.3d 96 (Tex. App. — Austin 2003,
pet. denied). The Commission’s one-year rule limitation for filing requests for medical fee
dispute resolution was applicable to allow rejection of the hospital’s claims for additional
reimbursement. The decision assists in the timely filing of medical fee disputes.
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Hefley v. Sentry Insur. Co., 131 S.W.3d 63 (Tex. App. — San Antonio, 2003, pet. denied). — The
Court found that a former Commission Advisory “...acknowledged the law regarding finality of
judgments...” and that a separate appellate court decision’s precedential value would be limited
until the judicial process had been completed in that case. The Court, also, found that the injured
employee did not raise a Tex. Lab. Code 8§ 409.021 (c) wavier argument during the administrative
dispute process and, therefore, he could not raise that issue for the first time in judicial review.
The decision helps clarify the law when a non-final court decision otherwise would have the
effect of altering or negating existing agency rules.

Wingfoot Enterprises v. Alvarado, 111 S.W.3d 134 (Tex. 2003) - In Wingfoot, the Texas Supreme
Court held that an employee of a temporary employment agency who is "injured while working
under the direct supervision of a client company is conducting the business of both the general
employer [the temporary employment agency] and that employer's client." The Court also held
that based on the provisions of the Act, that the injured "employee should be able to pursue
workers' compensation benefits from either,” and that "if either has elected not to provide
coverage, but still qualifies as an ‘'employer' under the Act, then that employer should be subject
to common law liability without the benefit of the defenses enumerated in Tex. Lab. Code §
406.033."

Tex. Employees” Comp. Comm’n. v. Patient Advocates of Tex., 136 S.W.3d 643 (Tex. 2004) The
Court found that the Commission’s 1996 Medical Fee Guideline rule at 28 Tex. Admin. Code §
134.201 and its “audit and dispute” rules formerly published at 28 Tex. Admin. Code §8 133.301
- .305 were valid rules establishing maximum allowable reimbursement amounts, a one-year
limitation for filing request for medical fee dispute resolution, and insurance carrier
responsibilities for initially establishing “fair and reasonable” reimbursement amounts, under the
criteria of Tex. Lab. Code § 413.011(d), when the services in a dispute were not covered by a
specific fee guideline. The decision supports current, separate rule concepts for fee guideline
rules, time deadlines for filing medical disputes, and the “fair and reasonable” current “default”
fee guideline rule.

Tex. Med. Ass’n. v. Tex. Workers’ Comp. Comm’n., 137 S.W.2d 342 (Tex. App. — Austin, 2004,
no pet.) The Court found that the Commission’s 2002, Medicare-based Medical Fee Guideline
rule at 28 Tex. Admin. Code § 134.202 was a valid rule and was not an unlawful delegation to a
federal agency and that a supplemental, adoption rule preamble, in response to the trial court’s
remand under Tex. Gov’t Code §2001.040, did not require a new rule proposal preamble to be
published. The decision supports current, separate rule concepts for fee guideline rules and
upheld the Legislature’s direction for medical fees in the Texas workers’ compensation system to
be based on Medicare’s payment methodology.

Tex. Workers” Comp. Comm’n., v. East Side Surgical Center, 142 S.W.3d 541 (Tex. App. —
Austin, 204, no pet.) The Court found that the Commission’s rules addressing criteria and
procedures for insurance carriers to initially establish “fair and reasonable” reimbursement
amounts were not invalid delegations of authority to those insurance carriers. The Court also
found that a health care provider has no right to require the agency to promulgate a specific fee
guideline by rule rather than utilizing the default “fair and reasonable” fee guideline. The decision
supports the current “fair and reasonable” rule at 28 Tex. Admin. Code § 134.1(f) and (g).

Howell v. Tex. Workers’ Comp. Comm’n., 143 SW.3d 416 (Tex. App. — Austin, 2004, pet.
denied) The Court found that a workers’ compensation health care provider cannot sue insurance
carriers in various Texas courts for additional payments on employees’ medical bills without first
exhausting the medical dispute administrative remedies available under the Workers’
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2005

Compensation Act and rules. The decision helps to ensure more standardized reimbursements and
lower system costs due to fewer cases of judicial review and only in Travis County district courts.
Schade v. Tex. Workers’ Comp. Comm’n., 150 S.W.3d 542 (Tex. App. — Austin, 2004, pet.
denied) The Court affirmed the Commission’s authority to conduct a “desk review” of five,
selected injured employee patient files of a participating doctor and to require responses from the
doctor to an agency questionnaire on the doctor’s business practices. The agency’s authority was
based upon its implied authority under Tex. Lab. Code Chapter 413 and upon federal case law on
administrative subpoenas and because the specific request for documents and responses to the
doctor met the Court’s specified requirements for such subpoenas.

In re Tex. Mut. Insur. Co., 157 SW.3d 75 (Tex. App. — Austin, 204, no pet.) The Court found
that a sub-claimant for medical services reimbursement under Tex. Lab. Code § 409.009 must
first exhaust its administrative medical dispute remedies before a trial court has jurisdiction to
consider its contract claims for workers’ compensation benefits. This decision helps to ensure
lower system costs by avoiding premature and costly litigation in courts throughout Texas on
workers’ compensation medical bill reimbursements.

Tex. Workers” Comp. Comm’n. v. Harris County, 132 S.W.3d 139 (Tex. App. — Houston 2004,
no pet.) The Court held that even when the agency’s Appeals Panel does not address the merits
of a party’s appeal, no mechanism in the Texas Workers’ Compensation Act allows trial court to
remand back to the Appeals Panel. The decision helps to shorten the Tex. Lab. Code Chapter 410
dispute resolution process and alleviate additional administrative dispute work that would have
been necessary on remanded cases.

Krueger v. Atascosa County, 155 S.W.3d 614 (Tex. App. — San Antonio 2004, no pet.) The
Court found that a party seeking judicial review of an adverse administrative dispute decision on
a particular issue must first appeal that adverse ruling to the agency’s Appeals Panel. In addition,
the Court held that an injured employee’s ignorance of the Texas Workers’ Compensation Act’s
claim filing deadline is not “good cause” under Tex. Lab. Code § 409.004 to extend that deadline.

Garza v. Exel Logistics, Inc. 161 S.W.3d 473 (Tex. 2005). Both a temporary employment agency
and its client company must establish they are “covered by workers’ compensation insurance
coverage” to utilize the exclusive remedy provisions of Tex. Lab. Code § 408.001(a).

Skilled Craftmen of Tex., Inc. v. Tex. Workers’ Comp. Comm’n., 158 S.W.3d 89 (Tex. App. —
Austin 2005, pet. denied) Clarified that the agency’s notification of a workers’ compensation
participating employer as hazardous without any penalty (due to rate of injuries exceeding the
industry norm) was preempted by the federal Occupational Safety & Health Act. After this case
decision, the Texas Legislature repealed the former Hazardous Employer Program in Tex. Lab.
Code Chapter 411, Subchapter D.

Zurcih Am. Insur. Co. v. Gill, 173 S.\W.3d 878 (Tex. App. — Ft. Worth 2005, pet. denied) An
insurance carrier waives any dispute of compensability if it does not timely contest
compensability even if the claimed workers’ compensation injury was not an occupational injury
and the injured employee did not timely notify her employer of her injury.

Tex. Mut. Insur. Co. v. Eckerd Corp., 162 S.W.3d 261 (Tex. App. — Austin 2005, pet. denied) An
insurance carrier could not sue certain pharmacies or their agents or assigns for alleged pharmacy
prescription overpayments prior to exhausting their administrative medical fee dspute refund
remedies at the agency.

In re Hartford Underwriters Insur. Co., 168 S.W.3d 293 (Tex. App. Eastland, 2005, no pet.)
Issue of judicial review of agency’s award of attorney fees in a Tex. Lab. Code Chapter 410
proceeding must be brought in a Travis County district court under Tex. Lab. Code 8§ 410.255
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rather than a court in the county where the injured employee resided at the time of the injury
under Tex. Lab. Code § 410.301.

State Office of Risk Management v. Conley, 2005 (Tex. App. Waco 2005, pet. denied) The Court
affirmed the agency’s Appeals Panel decision and the trial court’s judgment that the State Office
of Risk Management was not entitled to reduce or suspend impairment income benefits to recoup
a $8,308.95 overpayment because it could show no statutory authority to do so.

American Cas. Co. of Reading, PA v. Hill, 194 S\W.3d 162 (Tex. App. Dallas 2006, no pet.) A
trial court may change an injured employee’s date of maximum medical improvement from the
date found by the agency’s dispute resolution process but the Tex. Workers’ Compensation Act
prevents the trial court from considering new evidence of the extent of impairment.

Tex. Mut. Insur. Co. v. Tex. Dep’t. of Insur., Div. of Workers” Comp., 214 S.W.3d 613 (Tex. App.
— Austin 2006, no pet.) The Court held that, even though the Texas Department of Insurance has
combined workers’ compensation and employer’s liaibility coverages into a standard form policy,
the Division has no jurisdiction to determine the effective date of the standard policy’s coverage
period for employer’s liability coverage.

Mid Century Insur. Co. v. Tex. Workers’ Comp. Comm’n., 187 S.W.3d 754 (Tex. App — Austin
2005, no pet.) A 2001 amendment to the former Texas Workers’ Compensation Commission rule
at 28 Tex. Admin. Code 8§ 131.1 (concerning Lifetime Income Benefits being payable
retroactively from the date of disability) was declared invalid because Tex. Lab. Code § 408.161
does not permit payment of such benefits prior to the date the employee suffers one of the
conditions specified in that statute.

GuideOne Insur. Co. v. Cupps, 207 S.W.3d 900 (Tex. App. — Ft. Worth 2006, pet. denied)
Workers” Compensation insurance carriers must exhaust their administrative dispute remedies
before they may sue an injured employee for fraudulently obtaining Supplemental Income
Benefits.

Tex. Dept. of Insur., Div. of Employees’ Comp. v. Lumbermens Mut. Cas. Co., 212 S.W.3d 870
(Tex. App. — Austin, 2006, pet. denied) Former Texas Workers’ Compensation Commission
Advisories 2003-10 and 2003-10B were invalid because they were contrary to the “Guides to the
Evaluation of Permanent Impairment” published by the American Medical Association as made
applicable by Tex. Lab. Code § 408.124.

Alexander v. Lockheed Martin Corp., 188 S.W.3d 348 (Tex. App. — Ft. Worth 2006, pet. denied)
An insurance carrier’s failure to file a dispute of compensability within the 60-day period after it
received notice of the injury waived its “course and scope” issue even though the agency’s
Contested Case Hearing officer found that the injured employee willfully intended to injure
himself by staging the staircase injury. However, the waiver would not have occurred if no injury
had been found.

Am. Home Assur. Co. v. Kristy Bayless and the Tex. Workers’ Comp. Comm’n., 353" Judicial
District Ct. of Travis County, Tex., Cause No. GN203491 Judge John K. Dietz’s Final Judgment
of Aug. 3, 2006 found that Tex. Lab. Code § 408.026 (“Powers & Duties of benefit review
officer”) was constitutional and that Tex. Lab. Code § 410.255 (providing for “substantial
evidence” review rather than “modified de novo” review for certain disputed issues) did not
unconstitutionally deny a right to trial by jury in the context of an issue of whether proposed
spinal surgery was medically necessary.

Tex. Prop. & Cas. Guar. Ass’n. v. Nat. Am. Insur. Co., 208 S.W.3d 523 (Tex. App. — Austin
2006, pet. denied) Disputed issue of which of two employers was the employer at the time of the
employees were injured is an issue of compensability within the “modified de novo” review
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standard of Tex. Lab. Code § 410.301 rather than the “substantial evidence” review standard of
Tex. Lab. Code § 410.255.

Tex. Workers” Comp. Comm’n. v. Horton, 187 S.W.3d 282 (Tex. App. — Beaumont 2006, no pet.)
The trial court did not have subject matter jurisdiction to grant a temporary injunction against the
agency requiring it to reinstate a physician to its Approved Doctor List. The duty to provide
reasonable and necessary care does not require the agency to provide care by a particular
physician.

Tex. Muni. League v. Burns, 209 S.W.3d 806 (Tex. App. — Ft. Worth 2006, no pet.) The 40-day
deadline in Tex. Lab. Code § 410.252(a) to file a petition for judicial review of an agency’s
Appeals Panel decision is mandatory and jurisdictional but may be equitably tolled in a
misidentification of insurer case under certain, specified conditions not present in this case.
Newsom v. Ballinger Indep. Sch. Dist., 213 S.W.3d 375 (Tex. App. - Austin 2006, no pet.) - In
Newsom, the Third Court held that judgments that are void for failing to meet the requirements of
Tex. Lab. Code § 410.258 will nonetheless become final once the district court's plenary
jurisdiction expires

Metropolitan Transit Authority v. Jackson, 212 S.W.3d 797 (Tex. App. - Houston [1st] 2006, pet.
den.) - In Jackson, the First Court held that judgments that are void for failing to meeting the
requirements of Tex. Lab. Code § 410.258 can never become final. The court reasoned that
because Section 410.258 is jurisdictional any failure to comply with its provisions deprives a
court of subject matter jurisdiction, and judgments void for subject matter jurisdiction can never
become final. This decision is in direct conflict with the Third Court's decision in Newsom v.
Ballinger Independent School District.

Morales v. Liberty Mut. Insur. Co., 241 S.W.3d 514 (Tex. 2007) Disputed issue of an injured
employees’ employment status (independent contractor vs. an employee) is a question of
compensability within Tex. Lab. Code § 410.301(a) rather than the “other issues” “substantial
evidence’ review procedures in Tex. Lab. Code § 410.255.

Centre Insur. Co. v. Pollitt, 242 S.W.3d 112 (Tex. App. — Eastland 2007, pet. denied) Unless an
injured employee has or is scheduled for spinal surgery during the 104-week period after income
benefits begin to accrue, the legislature has imposed a two-year deadline for reaching maximum
medical improvement even if the injured employee’s condition substantially worsens (10%
impairment rating vs. alleged 26% impairment rating).

HealthSouth Med. Ctr. V. Employers Insur. Co., 232 S.W. 3d 828 (Tex. App. — Dallas 2007, pet.
denied) A health care provider must exhaust its remedies under Tex. Lab. Code 8413.031 after
the agency’s dismissal of its medical fee dispute before it can sue for additional reimbursement
under a contract between the health care provider, the workers’ compensation insurance carrier,
and an informal workers’ compensation health care network.

Vega v. Silva and Mid-American Services, 223 S.W.3d 746 (Tex. App. - Dallas 2007, no pet.). -
In Vega, the Fifth Court held that pursuant to Tex. Lab. Code 88 91.006 and 91.042 if a staff
leasing company has a workers' compensation insurance policy that covers employees leased to a
client company, then that policy also applies to the client company. Thus, both the client
company and leasing company would be employers under Tex. Lab. Code § 408.001, meaning
injured leased employees sole remedy against both employers would be a workers' compensation
claim.
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Southwestern Bell Tele. Co. v. Mitchell, 2008 Tex. LEXIS 1141, 52 Tex. Sup. Ct. J. 202 (Tex.
2008) The Court overruled its decision in Continental Cas. Co. v. Downs, 81 S.W.3d 803 (Tex.
2002) and held that an insurance carrier that fails to comply with Tex. Lab. Code § 409.021(a)
requirements to begin paying any applicable benefits or give written notice of refusal to do so
within seven days of receiving notice of injury does not waive its right to contest compensability
if it does contest compensability within the 60-day period of § 409.021 (c).

Tex. Mut. Insur. Co. v. Ledbetter, 251 S.W.3d 31 (Tex. 2008) Tex. Lab. Code Chapter 417 means
that “...the compensation insurance carrier gets the first money an employee receives from a
tortfeasor...” even if the tortfeasor settlement provides otherwise.

Hartford Insur. Co. v. Crain, 246 S\W.3d 374 (Tex. App. — Austin, 2008, no pet.) Judicial
review under Tex. Lab. Code § 410.255 affects the manner of conducting judicial review (i.e.
“substantial evidence” review rather than “modified de novo” review) but does not affect the
8 410.252, 40-day deadline for filing a petition for judicial review.

Combined Specialty Insur. Co. v. Deese, 266 S.W.3d 653 (Tex. App. — Dallas 2008, no pet.) A
party must timely appeal an agency’s hearing officer’s adverse decision to the agency’s Appeals
Panel and an appeal notice is timely if mailed within the 15-day period after receipt of the hearing
officer’s decision and the faxed copy is received within the20-day period after receipt of the
decision.

Frank v. Liberty Insurl. Corp., 255 S.W.3d 314 (Tex. App. — Austin 2008, pet. denied) The
agency’s rules required it to send notice of its hearing officer’s decision both to the injured
employee and any legal counsel for that employee. When the agency did not send a copy to that
legal counsel, the deemed receipt provisions of the agency’s rules did not apply to the agency’s
notice to the injured employee. Therefore, the legal counsel’s request for an appeal was timely
when it was made on the same day she called and first received a fax copy of the hearing officer’s
decision.

Tex. Dep’t. of Insur., Div. of Workers’ Comp. v. Insur. Council of Tex., 2008 Tex. App. LEXIS
2024 (Tex. App. — Austin 2008, no pet.) (mem. op.) The Division’s rule at 28 Tex. Admin. Code
§ 133.309 [i.e. creating an alternative, less-expensive medical necessity dispute process for
smaller-dollar disputes under Tex. Lab. Code § 413.031(n)] was invalid because it did not allow
for an appeal to receive a Contested Case Hearing at the State Office of Administrative Hearings
and for judicial review as required by Tex. Lab. Code § 413.031(k) and (k-1).

Tex. Mut. Insur. Co. v. Havard, 2008 Tex. App. LEXIS 1614 (Tex. App. — Austin, 2008, no pet.)
and Tex. Mut. Insur. Co. v. Adkins, 2008 Tex. App. — San Antonio 2008, no pet.) Both courts
found that “intoxication” under Tex. Lab. Code § 406.032(1)(A), for use of a controlled
substance, ha no statutory level or test that establishes per se when a person has lost use of his or
her physical or mental faculties and, there, is subject to a “relatively subjective” test.

McClelland v. Gronwaldt, 2008 Tex. App. LEXIS 164 (Tex. App. — Beaumont 2008, pet. denied)
An employer is protected by the exclusive remedy provision of Tex. Lab. Code § 408.001(a) even
if the employer’s workers’ compensation insurance policy was a sham due to various side
agreements with various insurers.

Wilson v. Tex. Workers” Comp. Comm’n., 2008 Tex. App. LEXIS 9510 (Tex. App. — Austin,
2008, no pet.) and Lee v. Tex. Employees’ Comp. Comm’n., 272 S.W.3d 806 (Tex. App. — Austin
2008, no pet.) Both courts found that the agency’s denial of a doctor’s application to the
Approved Doctor List, as it existed after Sept. 1, 2003 through Aug. 31, 2007, due to quality-of-
care issued identified by the agency’s Medical Quality Review Panel, did not deprive either
doctor of a property interest without first providing him a hearing because the doctor had no
constitutionally protected property right to participate in the workers’ compensation system.
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Tex. Prop. & Cas. Insur. Guar. Ass’n. v. Brooks, 269 S.W.3d 645 (Tex. App. — Austin 2008, no
pet.) Tex. Lab. Code § 410.258 requires that a party who initiates judicial review (of a final
Chapter 410 agency dispute decision) must file with the Division, not later than the 30" day
before the court is scheduled to enter judgment, any proposed judgment or settlement made by the
parties to the proceeding or the judgment or settlement is void. The Court held that § 410.258
applies only to “judgments ‘made by the parties’ — i.e. without judicial oversight or without fully
adversarial proceedings — and settlement agreements made by the parties.” The Court’s decision
is contrary to Insur. Co. of the State of PA v. Martinez, 18 S.W.3d 844 (Tex. App. — El Paso 200,
no pet.).

Childers v. Gallagher Bassett Services, Inc., 2008 Tex. App. LEXIS 2474 (Tex. App. — Ft.
Worth 208, pet. denied) The accrual of a two-year statute of limitations for “bad faith”
allegations against an insurance carrier or its agent begins on the date the insurer wrongfully
denies coverage and does not await the outcome of the exhaustion of the necessary administrative
dispute process.

Tex. Mutual Insur. Co. v. Vista Community Medical Center, LLP, 275 S.W.3d 538 (Tex. App. -
Austin, 2008, pet. filed). In Vista, The Third Court interpreted the "stop-loss™” provisions of the
1997 hospital acute care, inpatient fee guideline [former 28 TAC sec. 134.401(c)(6)]: (a) to
permit insurance carriers' audit of hospital charges as permitted by applicable Division rules; (b)
to prohibit insurance carriers from reducing charges for implantables, orthotics, and prosthetics to
cost plus 10% when determining if the "stop-loss" provisions apply; and (c) to require that for a
hospital to be eligible for reimbursement under the Stop-Loss Exception, the hospital’s total
audited charges must exceed $40,000 and the underlying admission must involve unusually costly
or unusually extensive services. The Court also found that a 2005 agency "Staff Report' was not
an invalid rule and that the terms "unusually costly" and "unusually extensive" are not too vague
or uncertain for use. This case currently has a petition pending before the Texas Supreme Court
and may affect hundreds of pending medical fee dispute cases at the Division and in Travis
County district court.

Texas Mutual Insurance Company v. Ruttiger, 265 S.W.3d 651 (Tex. App. - Houston [1st] 2008,
pet. filed) - In Ruttiger, the First Court held that when parties enter into a binding benefit dispute
agreement pursuant to Tex. Lab. Code 88 410.029 and 410.030, that agreement exhausts the
parties' administrative remedies for all issues settled in the agreement. Furthermore, the court
held that in a bad faith claim against an insurer, a claimant may recover damages for additional
aggravated injuries caused by the workers' compensation carrier's misconduct. A petition for
review of this case has been filed with the Texas Supreme Court, and its final disposition will
affect the binding effect and finality of all future Division benefit dispute agreements.

State Office of Risk Management v. Foutz, 2009 Tex. App. LEXIS 381 (Tex. App. — Eastland
2009) The Court affirmed the basis of the trial court’s mandatory sanctions against the State
Office of Risk Management (SORM) for filing a frivolous lawsuit seeking the overturn of the
agency’s decision of compensable injury by a correctional officer because SORM had no
reasonable basis for its lawsuit. The Court found that the officer’s “[w]itnessing an attack [on one
inmate by another inmate], learning within minutes that it was fatal, and subsequent feeling of
guilt for not preventing the victim’s death are not separate causes of mental trama ...[but] are all
directly attributable to a single event: the attack ... witnessed.”

Am. Protection Insur. Co. v. Leordeanu, 2009 Tex. App. LEXIS 1063 (Tex. App. — Austin 2009,
no pet.) The Court affirmed a Division’s Contested Case Hearing decision that an injured
employee did not have a compensable injury because, under the “dual purpose rule” based upon
Tex. Lab. Code § 401.011(12)(B), travel for both personal and business-related purposes is not in
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the course and scope of employment “...unless (1) the travel to the place of occurrence of the
injury would have been made even had there been no personal or private affairs of the employee
to be furthered by the travel; and (2) the travel would not have been made had there been no
affairs or business of the employer to be fulfilled by the travel.”

e State Office of Risk Management v. Lawton, No. 08-0363, 2009 Tex. LEXIS 629 (Tex. Aug. 28,
2009) - In Lawton, the Texas Supreme Court overruled the Tenth Court’s previous decision in
State Office of Risk Management v. Lawton, 256 S.W.3d 436 (Tex. App. - Waco 2008, pet.
granted) and held that the sixty-day period for challenging compensability of an injury under
Texas Labor Code 8§ 409.021(c) does not apply to a dispute over the extent of injury even if the
basis for that dispute could have been discovered by a reasonable investigation within the waiver
period. This decision affects the Division's current application of 28 Tex. Administrative Code,
Section 124.3.

o Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433 (Tex. 2009). - In Entergy, the Texas
Supreme Court held that premises owners can qualify as "general contractors™ for the purposes of
Tex. Lab. Code § 406.123. Based on this conclusion, the Court further held that if premises
owners do qualify as "general contractors" under Section 406.123, they are also entitled, as
statutory employers, to immunity from common law tort claims by their employees.

e HCBeck, Ltd. v. Rice, 284 S.W.3d 349 (Tex. 2009) - In Rice, the Texas Supreme Court held that a
general contractor sufficiently "provides" workers' compensation insurance to the employees of a
subcontractor for purposes of Tex. Lab. Code § 406.123 if the general contractor incorporates the
landowner's owner controlled insurance plan into its contract with a subcontractor. Thus, general
contractors who provide workers' compensation insurance to subcontractor employees in this
manner qualify as statutory employers of those employees and thus are immune to common law
tort claims made by them.
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IV. Policymaking Structure

A. Complete the following chart providing information on your policymaking body members.

Member Name/City

Term/Appointment Dates/
Appointed by

Quialification

Rod Bordelon, Commissioner
of Workers’ Compensation
Austin, Texas

2-year term/ February 1, 2009
to February 1, 2011/Appointed
by Governor Rick Perry

(1) be a competent and experienced
administrator; (2) be well-informed and
qualified in the field of workers’
compensation; and (3) have at least five
years of experience as an executive in the
administration of business or government
or as a practicing attorney, physician, or
certified public accountant. Tex. Labor
Code §402.00118.

Mike Geeslin, Commissioner
of Insurance
Austin, Texas

2-year term/ February 1, 2009
to February 1, 2011/ Appointed
by Governor Rick Perry

1) be a competent and experienced
administrator; (2) be well informed and
qualified in the field of insurance and

insurance regulation; and (3) have at least
five years of experience as an executive in
the administration of business or
government or as a practicing attorney or
certified public accountant. Tex. Ins. Code
§31.023.

B. Describe the primary role and responsibilities of your policymaking body.

The Division of Workers” Compensation (Division) does not have a policymaking body such as a board
or commission. The Division of Workers’ Compensation has a single commissioner as its chief executive
officer and administrative officer. Texas Labor Code, Chapter 402, designates the Texas Department of
Insurance (Department) as the agency to oversee the workers’ compensation system in this state and
establishes the Division of Workers’ Compensation within the Department. Unlike other Divisions or
areas of the Department, the Division of Workers” Compensation is administered by a Commissioner who
is appointed by the Governor. The Commissioner of Workers” Compensation has the powers and duties
vested in the Division of Workers” Compensation including conducting daily operations and otherwise
implementing Division policies. The Commissioner of Workers” Compensation has statutory authority to
perform activities such as: adopting rules, resolving benefit disputes, conducting contested case hearings,
intervening in judicial proceedings, entering into contracts, appointing advisory committees as necessary,
and assessing administrative penalties.

C. How is the chair selected?

The Texas Department of Insurance, Division of Workers’ Compensation does not have a chair.
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D. List any special circumstances or unique features about your policymaking body or its
responsibilities.

House Bill 7, enacted by the 79th Texas Legislature, Regular Session (2005), created the Division of
Workers’ Compensation as a Division within the Department (Texas Labor Code, Section 402.001). The
Division of Workers’ Compensation is administered by the Commissioner of Workers” Compensation,
who is appointed by the Governor (Texas Labor Code, Sections 402.00111 and 402.00116).

E. In general, how often does your policymaking body meet? How many times did it meet in
FY 20067 in FY 20077

The Division of Workers’ Compensation does not have a policymaking body such as a board or
commission. The Division of Workers” Compensation has a single commissioner as its chief executive
officer and administrative officer.

F. What type of training do members of your agency’s policymaking body receive?

The Commissioner of Workers’ Compensation receives training in the following areas pursuant to Texas
Labor Code, Section 402.00127:

Legislation that created the Division

Programs operated by the Division

Role and functions of the Division

Rules of the Commissioner of Insurance relating to the Division, with an emphasis on
the rules that relate to disciplinary and investigatory authority

Current budget for the Division

e Results of the most recent formal audit of the Division

e Requirements of:

the open meetings law, Chapter 551, Government Code

the public information law, Chapter 552, Government Code

the administrative procedure law, Chapter 2001, Government Code
other laws relating to public officials, including conflict-of-interest laws

Y VVY

e Any applicable ethics policies adopted by the Division or the Texas Ethics
Commission

The Commissioner of Insurance receives training in the following areas pursuant to Texas Insurance
Code, Section 31.028:

Legislation that created the Department

Programs operated by the Department

Role and functions of the Department

Rules of the Department, with an emphasis on the rules that relate to disciplinary and
investigatory authority

e Current budget for the Department

e Results of the most recent formal audit of the Department
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e Requirements of:

the open meetings law, Chapter 551, Government Code

the public information law, Chapter 552, Government Code

the administrative procedure law, Chapter 2001, Government Code
other laws relating to public officials, including conflict of interest laws

VVYY

e Any applicable ethics policies adopted by the Department or the Texas Ethics
Commission.

In addition, the Commissioner of Workers’ Compensation and the Commissioner of Insurance may attend
seminars on issues related to workers’ compensation and insurance.

G. Does your agency have policies that describe the respective roles of the policymaking body
and agency staff in running the agency? If so, describe these policies.

The Division’s policies and procedures are set out in the following agency manuals:

Operations Manual

Personnel Manual

Computer Security Manual

Employee Health, Safety and Risk Management Manual
Open Records Manual

Fraud Prevention Manual

The manuals are updated and/or revised every two years following each legislative session. Following
adoption by the Commissioner of Insurance, the manuals are made available to all employees on the
agency’s Intranet, and on the agency shared drive of the Department’s computers. In addition, hard
copies of the manuals are maintained by the Division’s program area supervisors and available for review
in Human Resources. Employees are made aware through an agency-wide e-mail that the manuals have
been adopted. Employees are required to sign an acknowledgement form indicating that they understand
they must comply with the policies in the manuals and that the manuals are accessible through the
agency’s shared network drives.

H. What information is regularly presented to your policymaking body to keep them informed
of your agency's performance?

The Commissioner of Workers’ Compensation and the Commissioner of Insurance receive regular
briefings and reports from staff regarding performance, which include:

e Quarterly information on the agency’s budget, expenditure, performance measure,
and revenue status, and on human resources and recruitment data

o Written biweekly or monthly reports from each agency program, including activities
and status of program initiatives

e Monthly status of rulemaking efforts and contested cases

e Regular meeting with program areas

The information presented to the Commissioners is augmented by meetings between program area
executive management and between key program personnel that meet separate from executive
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management. This network of communication helps to foster intra-departmental communication at both
strategic and tactical levels. These efforts in turn help to enhance the information presented to the
Commissioners.

I. How does your policymaking body obtain input from the public regarding issues under the
jurisdiction of the agency? How is this input incorporated into the operations of your
agency?

The Division has no policymaking body but uses the following methods to communicate with and collect
feedback from stakeholders:

o Daily telephone calls, mail, complaint submissions, and personal contacts

Formal and informal dispute resolution processes

Dissemination of information to public and stakeholders (e.g., bulletins, articles,
letters)

Formal and informal surveys

Guidance from working groups and stakeholder groups

Informational hearings to gather information on a particular topic

Formal and informal administrative rule comments

Compliance conferences

National and regional meetings of organizations

Input from the public has resulted in process improvements, enhanced outreach efforts, publication
development, rule changes, and legislative recommendations.

J. If your policymaking body uses subcommittees or advisory committees to carry out its
duties, fill in the following chart.

Not applicable
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V. Funding

A. Provide a brief description of your agency’s funding.

The Texas Department of Insurance, Division of Workers’ Compensation (Division) is primarily funded
from two accounts within the General Revenue fund. Division operations are mostly funded by the
Department’s operating account (Account 36). The Subsequent Injury Fund (appropriated Account 5101)
is used to pay lifetime benefits to employees suffering subsequent injuries and to reimburse insurance
carrier claims. The Workers’ Compensation Research and Evaluation Group is funded by an additional
maintenance tax collected on all workers’ compensation insurance carriers and self-insurance groups,
with the exception of government entities.

The Division maintenance tax is the primary source of Account 36 funding for Division operations.
Other funding sources for Account 36 are federal funds, self-insurance taxes and fees, penalties, and
appropriated receipts.

The Division maintenance tax is assessed against workers’ compensation insurance carriers. The tax is
collected by the Comptroller of Public Accounts and then amounts are transferred to the Texas
Department of Insurance operating account. The Division maintenance tax also funds the operations of
the Office of Injured Employee Counsel (OIEC). The Labor Code requires the Commissioner of
Insurance to set a maintenance tax rate each year in order to generate sufficient revenues to fund the
difference between projected revenues from non-maintenance tax sources and projected expenditures for
the Division and OIEC. This mechanism ensures that enough funding is generated to cover the
appropriations passed by the Legislature and is designed to be self correcting, as discussed below.

At the end of each fiscal year, Account 36 contains a substantial fund balance to cover continuing
expenditures until maintenance taxes are collected and credited by the Comptroller in April or May, when
the Account is usually at its lowest balance. In years when the Division maintenance tax produces more
revenue than is spent from the Account, by statute the unspent funds remain in the Account and the
maintenance tax rate is set to recover a lower level of revenue the following year. In other words, the
statute governing the operation of Account 36 contemplates that revenue collection be a self-correcting
mechanism, collecting only the revenue needed for Division/OIEC appropriations; any savings from
current appropriations simply reduce the amount of maintenance taxes assessed against the insurance
companies in the following year and do not result in a savings to General Revenue.

The source of revenue for the Subsequent Injury Fund is money from workers’ compensation insurance
carriers upon the death of covered employees when no person entitled to compensation survives such
employees.

The Research Group’s maintenance tax is capped statutorily at one-tenth of one percent of gross
premiums collected by workers’ compensation insurance carriers and one-tenth of one percent of the total
tax base for workers’ compensation self-insured employers. In accordance with Texas Labor Code,
Section 405.003 (e), Research Group’s maintenance tax collections are deposited into General Revenue
and transferred to the Department’s operating account for Research Group functions.

Texas Department of Insurance 49 Self-Evaluation Report
Division of Workers’ Compensation September 2009



B. List all riders that significantly impact your agency’s budget.

Riders that significantly impact the Division are presented below. The description of each rider is the
language included in the General Appropriations Act. For additional information, please see the General
Appropriations Act for the 2008-2009 biennium.

Capital Budget. None of the funds appropriated above may be expended for capital budget items except
as listed below. The amounts shown below shall be expended only for the purposes shown and are not
available for expenditure for other purposes. Amounts appropriated above and identified in this provision
as appropriations either for "Lease Payments to the Master Lease Purchase Program™ or for items with a
"(MLPP)" notation shall be expended only for the purpose of making lease-purchase payments to the
Texas Public Finance Authority pursuant to the provisions of Government Code § 1232.103. Upon
approval from the Legislative Budget Board, capital budgeted funds listed below under "Acquisition of
Information Resource Technologies” may be used to lease information resources hardware and/or
software, if determined by agency management to be in the best interest of the State of Texas.

Appropriations Limited to Revenue Collections. The application of special provisions limiting
appropriations to revenue collections elsewhere in this Article shall be consistent with relevant statutory
provisions governing the agency's assessment of tax rates and fees. As provided by the Texas Insurance
Code and the Texas Labor Code, the Commissioners shall take into account unexpended funds in the
preceding year when adjusting rates of assessment necessary to pay all expenses of regulating insurance
and conducting the operations of the State Fire Marshal and the Office of Injured Employee Counsel
during the succeeding year.

Travel Cap. Out of the funds appropriated above, expenditures for out-of-state travel by the Department
of Insurance are limited to $651,697 in fiscal year 2008 and $651,697 in fiscal year 2009. Of these
amounts, $483,000 in fiscal year 2008 and $483,000 in fiscal year 2009 shall be utilized solely for out-of-
state travel for the purpose of financial examinations. Notwithstanding any other provisions in this act,
travel expenditures associated with federal programs and paid out of federal funds are exempt from this
limitation.

Limit on Estimated Appropriations. Excluding appropriations for the Texas Online Authority, the
combined appropriation authority from the General Revenue Fund, which includes Insurance Companies
Maintenance Tax (Object Code 3203) and Insurance Department Fees (Object Code 3215), and General
Revenue Fund-Dedicated-Texas Department of Insurance Operating Fund Account No. Fund 36 shall not
exceed $91,271,273 in fiscal year 2008 or $89,968,015 in fiscal year 2009.

Administrative Penalties. The amounts appropriated above in Strategy E.2.1, Return-to-Work Education,
include $100,000 each year from revenues collected by the Division of Workers’ Compensation as
administrative penalties provided that expenditure of such funds appropriated above shall be limited to
reimbursements under the Texas Workers” Compensation Act.

Appropriation of Unexpended Balances. Any unexpended balances as of August 31, 2008, not to exceed
5 percent for any item of appropriation above within Goals E and F, are hereby appropriated for the same
purposes, in the same strategies, for the fiscal year beginning September 1, 2008.

Subsequent Injury Fund. Amounts appropriated above in Strategy F.6.1, Subsequent Injury Fund
Administration, include an estimated $3,670,140 in fiscal year 2008 and $3,670,140 in fiscal year 2009
out of the GR Dedicated - Subsequent Injury Account No. 5101 for payment of liabilities pursuant to
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Labor Code, Chapter 403. In the event that actual liabilities exceed the estimated amounts, the Division of
Workers’ Compensation shall furnish information supporting the estimated additional liabilities to the
Comptroller of Public Accounts. If the Comptroller finds that there are sufficient balances in the GR
Dedicated - Subsequent Injury Account No. 5101 to support the payment of projected liabilities, a finding
of fact to that effect shall be issued and a contingent appropriation shall be made available for the
intended purposes.

C. Show your agency’s expenditures by strategy.

Texas Department of Insurance, Division of Workers’ Compensation
Exhibit 5: Expenditures by Strategy for Fiscal Year 2008

Total Contract Expenditures

Goal/Strategy Amount Included in Total Amount

313 | Workers’ Compensation Fraud $218,761.29 $60.60
511 | Health and Safety Services 3,239,683.61 52,715.06
521 | Return-to-work Education 196,307.64 120.73
611 | DWC Medical Cost Containment 1,751,693.50 218,675.91
621 [ DWC Monitoring and Enforcement 2,973,208.47 1,155.52
631 | DWC Develop and Implement Processes 6,180,238.71 582,248.25
641 | DWC Certify Self-Insurance 636,764.24 151.56
651 | DWC Dispute Resolution 14,514,165.23 928,065.57
661 | DWC Subsequent Injury Fund Administration 4,805,889.26 49.41
711 | DWC Central Administration 3,078,295.87 20,486.12
712 | DWC Information Resources 5,201,524.60 3,261,580.47
713 | DWC Other Support Services 1,465,377.06 147,220.14
TOTAL $44,261,909.48 $5,212,529.34

D. Show your agency’s objects of expense for each category of expense listed for your agency
in the General Appropriations Act for FY 2008.

Texas Department of Insurance, Division of Workers’ Compensation

Exhibit 6: Objects of Expense for Fiscal Year 2008

Object-of-Expense Amount

1001 Salaries & Wages $26,946,757.17
1002 Other Personnel Costs 1,485,579.98
2001 Professional Fees/Services 2,480,388.92
2002 Fuels and Lubricants 15,365.86
2003 Consumable Supplies 258,446.64
2004 Utilities 643,371.67
2005 Travel In-State 563,696.55
2006 Rent - Building 2,940,237.63
2007 Rent - Machine and Other 160,623.99
2009 Other Operating Expense 2,395,508.18
2105 Travel Out-of-State 58,141.55
3001 Client Services 1,809.94
5000 Capital Expenditures 1,225,924.31
5101 Subsequent Injury Fund 4,736,057.09

TOTAL $44,261,909.48
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E. Show your agency’s sources of revenue. Include all local, state, and federal appropriations,
all professional and operating fees, and all other sources of revenue collected by the
agency, including taxes and fines.

Texas Department of Insurance, Division of Workers” Compensation
Exhibit 7: Sources of Revenue for Fiscal Year 2008 (Actual)

Source Amount
General Revenue
0001 DWC Earned Federal Funds $573,726.43
General Revenue Dedicated Funds
0036 DWC Regular Operating Fund 47,248,761.47
5101 Subsequent Injury Fund 5,399,808.64

Subtotal, General Revenue Dedicated

52,648,570.11

Federal Funds

0036 DWC Federal Funds 2,206,276.86
Other Funds

0036 DWC Appropriated Receipts 597,162.80
TOTAL $56,025,736.20

F. If you receive funds from multiple federal programs, show the types of federal funding

sources.
Texas Department of Insurance, Division of Workers’ Compensation
Exhibit 8: Federal Funds for Fiscal Year 2008 (Actual)
State/Federal .
Type of Fund Match Ratio State Share Federal Share Total Funding
OSHA Data (4031) 0/100 $115,060.92 $115,060.92
BLS-ROSH (4041) 50/50 $167,818.34 167,818.34 335,636.68
BLS-CFOI (4051) 50/50 76,384.13 76,384.13 152,768.26
OSHCON (4061) 10/90 268,971.10 2,420,739.90 2,689,711.00
TOTAL $513,173.57 $2,780,003.29 $3,293,176.86
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G. If applicable, provide detailed information on fees collected by your agency.

Texas Department of Insurance, Division of Workers’ Compensation

Exhibit 9: Fee Revenue for Fiscal Year 2008

Number of
Fee Description/ (G (=28 Persons/ Fee e Fge
o L. Statutory o Revenue is
Program/Statutory Citation - Entities Revenue -
Maximum Pavi Deposited
aying Fee
Administrative Penalties / DWC TDI Overatin
Enforcement / Labor Code, Title V, Varies / 58 $1,184,727 perating
. Account
Subtitle A
Conference, Seminars, and Training
Registration Fees/Workplace Safety / . TDI Operating
Labor Code 411.014, GAA, Art. IX, Sec. Varies /NA 424 $106,159 | "7 A ccount
8.08
Federal Fund Receipts Matched / TDI Operating
Workplace Safety / Labor Code §411.013 NA ! $2,113,665 Account
Federal Fund Receipts Not Matched / TDI Operating
Workplace Safety / Labor Code §411.013 NA ! $92,612 Account
Federal Receipts Earned Credit / General
Workplace Safety / Labor Code §411.013 NA ! $578,726 Revenue
Fees for Copies / DWC Records . TDI Operating
Management / Govt. Code, Sec. 552.261 Varies / 1670 $233,367 Account
Miscellaneous Governmental Revenue / TDI Overatin
TDI Administrative Operations / Govt. Varies / NA 1 $7 Ach())unt g
Code, Sec. 403.011
Sale of Publications/Advertising / DWC TDI Operatin
Records Management and Support / Govt. Varies / 21 $2,483 Acc%unt g
Code, Sec. 2052.301
Self-Insurance Application Fees / DWC TDI Operating
Self-Insurance / Labor Code § 407.041 1000 /1,000 3 $3,000 Account
Self-Insurance Maintenance Tax/ DWC 0 TDI Operating
Self-Insurance / Labor Code 8407.103 Annually set/ 2% 54 $1,310,361 Account
Self-Insurance Regulatory Fees / DWC Varies / Set by 54 $1.059 799 TDI Operating
Self-Insurance / Labor Code 8407.102 Commissioner e Account
Third Party Reimbursement / Medical Fee TDI Operatin
Dispute Resolution / GAA, Art. IX, Sec. Varies / NA 432 $155,154 P g
803 Account
Workers’ Compensation Insurance - Death Subsequent
Benefits to State / Legal Services / Labor Varies / NA 26 $5,399,809 Iniur unn q
Code § 403.007 jury
Workers’ Compensation Insurance
Companies DWC Maintenance Tax - TDI Operatin
Collected by Comptroller/ Transferred to Annually set/ 2% Unknown $43,790,866 Acc%unt g
TDI / Administrative Operations / Labor
Code 8403.003, §407A.301, §407.103
TOTAL $56,025,736
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VI. Organization

A. Provide an organizational chart that includes major programs and divisions, and shows the
number of FTEs in each program or division.

Texas Department of Insurance
Division of Workers’ Compensation
Organization Chart and Budgeted
Positions as of July 2009

Commissioner of
Workers’ Compensation
(1.0)

Texas Department
of Insurance

General Counsel
(8.75)

Workers’ Comp Counsel (10.0)
Division Enforcement (18.0)

Commissioner’s
Administration
(4.0)

Office of the
Medical Advisor
(1.35)

Special Deputy

Comm. of Policy and

Research (1.0)

WC Research and

Evaluation Group
(4 0y

Executive Deputy

Deputy Commissioner

Executive Deputy Comm. of

Administrative Operations
Government Relations
Human Resources
Information Technology Services
Internal Audit
Public Information Office

(124.1)

Commissioner of of Hearings Health Care Mgmt. and

Operations (1.0) (2.0) System Monitoring (1.0)
Business Process Improvement (4.0) Hearings Health Care Policy Executive (2.0)
Automation/Project Management (2.0) (96.0) HC Policy and Implementation (5.0)

Program Support (4.0)

Field Operations (248.5)
Records Management (71.0)
Self-Insurance Regulation (11.0)

Medical Fee Dispute Resolution (24.0)
Health Care Quality Review (7.6)
Information Mgmt. Services (15.0)
Outreach and Workplace Safety (87.0)

System Monitoring and Oversight (33.0)
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B. If applicable, fill in the chart below listing field or regional offices.

Texas Department of Insurance, Division of Workers’ Compensation
Exhibit 10: FTEs by Location for Fiscal Year 2008

) ) ) ) Budgeted FTEs
Headquarters, Region, or Field Office | Location | Fiscal Year 2008 | Actual FTEs as of August 31, 2008
DWC - Hobby Located Austin 71.00 55.50
DWC — Metro Located Austin 414.84 381.30
DWC - Field Offices See note* 299.46 240.50
TOTAL 785.30 677.30

*Note: As of August 31, 2008, the Division had field offices in the following cities: Abilene, Amarillo, Austin,
Beaumont, Bryan, Corpus Christi, Dallas, Denton, El Paso, Fort Worth, Houston (East and West), Laredo, Lubbock,
Lufkin, Midland, Missouri City, San Angelo, San Antonio, Tyler, Victoria, Waco, Weslaco, and Wichita Falls.

C. What are your agency’s FTE caps for fiscal years 2008-2011?

Texas Department of Insurance, Division of Workers’ Compensation
FTE Caps for Fiscal Years 2008 - 2011

2008 2009 2010 2011
DWC (Art. VIII-25) 801.3 801.3 813.3 813.3
Data Center Consolidation (Art. IX, Sec 18.02) (16.0) (16.0) (16.0) (16.0)
Subtotal 785.3 785.3 801.3 801.3
TOTAL 785.3 785.3 801.3 801.3

D. How many temporary or contract employees did your agency have as of August 31, 2008?

The Division had one temporary employee and no contract employees as of August 31, 2008.

Texas Department of Insurance
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E. List each of your agency’s key programs, along with expenditures and FTEs by program.

Texas Department of Insurance, Division of Workers’ Compensation
Exhibit 11: List of Program FTEs and Expenditures for Fiscal Year 2008

FTEs as of
Program August 31, 2008 Actual Expenditures

DWC Commissioner’s Administration 2.50 354,939.01
DWC General Counsel 0.00 0.00
DWC Office of Medical Advisor 8.95 846,908.30
DWC Internal Audit 2.00 124,230.69
DWC Government Relations 2.00 121,198.25
DWC Public Information 1.00 73,410.59
DWC Administrative Operations — Hobby

Located — Financial Services 11.50 566,280.50
DWC Administrative Operations — Hobby

Located — Information Technology Services 33.00 4,858,642.58
DWC Administrative Operations — Hobby

Located — Human Resources 9.50 448,060.02
DWC Administrative Operations — Hobby

Located — Purchasing and Contracts 4.00 224,938.07
DWC Administrative Operations — Hobby

Located — Staff Services 17.00 1,285,639.81
DWC Operations 9.00 875,383.08
DWC Field Operations 213.50 9,104,167.18
DWC Records Management and Support 68.00 3,090,774.97
DWC Hearings 96.00 6,376,556.08
DWC Legal Services 28.55 1,823,097.57
DWC Workplace Safety & Outreach 82.80 4,238,016.17
DWC Fraud — Hobby Located 5.00 231,724.16
DWC Health Care Network — Hobby Located 3.00 112,111.69
DWC Policy & Research 3.00 563,310.44
DW(C Health Care Policy and Implementation 5.00 430,735.67
DWC Information Management 15.00 900,339.09
DWC Medical Dispute Resolution 30.00 1,495,826.95
DWC System Monitoring and Oversight 27.00 1,379,561.52
DWC Subsequent Injury Fund Disbursements 0.00 4,736,057.09
TOTAL 677.30 44,261,909.48
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F. Fill in the chart below detailing your agency's Equal Employment Opportunity statistics.

Texas Department of Insurance, Division of Workers’ Compensation
Exhibit 18: Equal Employment Opportunity Statistics

FISCAL YEAR 2006

Minority Workforce Percentages

Black Hispanic Female

Civilian Civilian Civilian

Job Total Labor Labor Labor

Category Positions DWC Force DWC Force DWC Force
Officials/Administration 42 | 9.52% 7% 16.67% 11% | 59.52% 31%
Professional 353 | 13.03% 9% | 26.91% 10% | 62.04% 47%
Technical 53 | 9.43% 14% | 32.08% 18% | 39.62% 39%
Protective Services 0 n/a 18% n/a 21% n/a 21%
Para-Professionals 170 | 17.65% 18% 50.00% 31% | 91.76% 56%
Administrative Support 149 | 21.48% 19% | 51.01% 27% | 91.95% 80%
Skilled Craft 0| 0.00% 10% 0.00% 28% | 0.00% 10%
Service/Maintenance 3| 0.00% 18% 100% 44% | 0.00% 26%

FISCAL YEAR 2007
Minority Workforce Percentages
Black Hispanic Female

Civilian Civilian Civilian

Job Total Labor Labor Labor

Category Positions | DWC Force DWC Force DWC Force
Officials/Administration 43 | 13.95% 7.10% 20.93% 15.20% | 55.81% | 44.10%
Professional 340 | 13.82% 7.90% 25.59% 14.40% | 64.71% | 54.40%
Technical 46 | 15.22% 10.40% 30.43% 19.80% | 50.00% | 47.50%

Protective Services* 0 n/a n/a n/a n/a n/a n/a
Para-Professionals* 0 n/a n/a n/a n/a n/a n/a

Administrative Support 122 | 22.95% 9.90% 45.90% 23.20% | 90.98% | 61.50%

Skilled Craft 0 0.00 4.70% 0.00% 34.10% 0.00% 7.00%
Service/Maintenance 168 | 21.43% 26.56% 49.40% 64.78% | 88.69% | 95.51%

* Source: Texas Workforce Commission Civil Rights Division January 2007 FY06 Data

*In the past, the Protective Services (R) and Para-Professional (Q) categories were each reported as separate groups;
however, these job categories are not contained in the Bureau of Labor Statistics, Geographic Profile of
For this report, these job categories are combined with the

Employment and Unemployment, 2002.

Service/Maintenance (M) category.
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FISCAL YEAR 2008
Minority Workforce Percentages
Black Hispanic Female
Civilian Civilian Civilian
Job Total Labor Labor Labor
Category Positions | DWC Force DWC Force DWC Force
Officials/Administration 42 | 16.67% 7.10% | 21.43% 15.20% | 52.38% 44.10%
Professional 316 | 12.03% 7.90% | 27.53% 14.40% | 61.39% 54.40%
Technical 38 | 13.16% 10.40% | 23.68% 19.80% | 39.47% 47.50%
Protective Services* 0 n/a n/a n/a n/a n/a n/a
Para-Professionals* 0 n/a n/a n/a n/a n/a n/a
Administrative Support 114 | 19.30% 9.90% | 47.37% 23.20% | 87.72% 61.50%
Skilled Craft 0| 0.00% 4.70% 0.00% 34.10% | 0.00% 7.00%
Service/Maintenance 171 | 19.88% 26.56% 52.05% | 64.78% | 88.89% 95.51%

* Source: Texas Workforce Commission Civil Rights Division January 2007 FY06 Data

*In the past, the Protective Services (R) and Para-Professional (Q) categories were each reported as separate groups;
however, these job categories are not contained in the Bureau of Labor Statistics, Geographic Profile of
Employment and Unemployment, 2002. For this report, these job categories are combined with the
Service/Maintenance (M) category.

G. Does your agency have an equal employment opportunity policy? How does your agency
address performance shortfalls related to the policy?

The Texas Department of Insurance, Division of Workers’ Compensation equal employment opportunity
policy is in the Employee Rights section of the Department’s Personnel Manual.

The Department has a Recruitment Plan in place but is always looking for new recruitment avenues. The
current Recruitment Plan was reviewed and approved by the Texas Workforce Commission’s Civil Rights
Division as part of the 2006 compliance audit of the Department’s personnel policies and procedures.

Equal employment opportunity statistics are analyzed on a monthly basis. In addition to comparisons
with the civilian workforce, the Department also compares its workforce statistics to the state agency
workforce. Recruitment efforts are periodically reviewed in order to direct job opening notices to those
groups in which there are deficiencies with civilian or state agency workforces.

In July 2007, Human Resources asked the employee cultural committees at the Department to assist in
recruitment efforts by providing representatives to work with Human Resources to review its current
recruitment strategies and identify new recruitment strategies.

As part of the business planning process, the Department requires program areas to provide recruitment
resources in order to have information readily available should the need to recruit for a particular job
series or program area become necessary to fill vacant positions.
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VIl. Guide to Agency Programs

System Monitoring and Enforcement

A. Provide the following information at the beginning of each function description.

Name of Function Monitoring Stakeholder Activity and
Taking Enforcement Action
Metro Center / System Monitoring and
Oversight, Enforcement

Location / Division

Contact Name Teresa Carney (System Monitoring and Enforcement)
Cass Burton (Enforcement)

Actual Expenditures, FY 2008 $3,191,969.76

Number of FTEs as of August 31, 2008 57.70

B. What is the objective of this function? Describe the major activities performed to implement
this function.

To ensure the appropriate delivery of workers’ compensation benefits, this function promotes compliance
and addresses non-compliance with workers’ compensation laws and regulations. The Division performs
this function through two program areas: System Monitoring and Oversight, and Enforcement.

System Monitoring and Oversight

System Monitoring and Oversight consists of three sections: monitoring and analysis, complaint
resolution, and audits and investigations. System Monitoring and Oversight monitors compliance of
system participants, identifies non-compliance, resolves complaints and makes referrals to Enforcement.
In addition, System Monitoring and Oversight is responsible for identifying complaint trends and
administering the workers’ compensation performance-based oversight system.

o Monitoring and Analysis conducts ongoing reviews of system data and performs analysis
of that data in order to identify workers’ compensation trends and anomalies and to
determine where education and outreach is needed. This section also administers the
performance-based oversight assessment of health care providers and insurance carriers.
As part of the overall compliance plan, Section 402.075 of the Labor Code mandates the
Division to, at least biennially, assess the performance of insurance carriers and health
care providers in meeting the key regulatory goals established by the Commissioner of
Workers” Compensation. The key regulatory goals align with the general regulatory
goals of the Division such as improving workplace safety and return-to-work outcomes,
supporting timely payment of benefits and increasing communications. Based on the
performance assessment, insurance carriers and health care providers are placed into
regulatory tiers: poor performers, average performers, and consistently high performers.
The Division focuses its regulatory oversight on the poor performers through its audit and
enforcement functions. As part of the development of the performance-based oversight
system, DWC utilized stakeholder input to identify potential measures and determine the
appropriate review methodologies through the Performance-Based Oversight Working
Group.
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o Complaint Resolution reviews system participant complaints against insurance
companies, health care providers, employers and other regulated entities. Insurance
specialists resolve low level complaints, examine complaints for violations, and refer
complaints containing violations to the Audits and Investigations section.

o Audits and Investigations conducts further investigation of complaints that are justified
and takes corrective action, including referral to Enforcement when appropriate. This
section also conducts audits of system participants and, based on the audit results, makes
referrals to Enforcement if violations are found.

Enforcement

In October 2008, the Commissioner of Workers’ Compensation and the Commissioner of Insurance
agreed to consolidate all agency enforcement staff, resulting in five enforcement teams, one of which is
located at Metro. The Division’s Enforcement team operates under the direction of the Commissioner of
Workers” Compensation and the Department’s Enforcement Division’s Associate Commissioner.

In response to violations of workers’ compensation laws and regulations, the Division’s Enforcement
program pursues administrative penalties and/or other sanctions and may refer cases to other appropriate
authorities, such as licensing agencies, district and county attorneys, or the Attorney General. Working in
coordination with System Monitoring and Oversight and other program areas, the Enforcement team
investigates allegations of violations, assists in the preparation of cases for prosecution, and initiates
administrative action at the direction of the Commissioner of Workers’ Compensation.

C. What evidence can you provide that shows the effectiveness and efficiency of this program
or function? Provide a summary of key statistics and performance measures that best
convey the effectiveness and efficiency of this function or program.

System Monitoring and Oversight

Monitoring and Analysis

In May 2008, the Division began a new monitoring program by making outreach calls to insurance
carriers on potential compliance issues. Since that time, the Division has made approximately 527
outreach calls to system participants regarding performance and potential compliance issues. These calls
resulted in nine warning letters and 116 acknowledgments in which the carrier agreed to make corrections
or otherwise come into compliance. In addition, thirteen insurance carriers were identified for a quarterly
monitoring plan or future audits.

Complaint Resolution

Each year, the Division’s intervention in complaints results in thousands of dollars of additional claims
payments to system participants. In fiscal year 2008 the Division returned in excess of $1.1 million to
system participants as a result of complaint resolution.

Audits and Investigations

During fiscal year 2008, Audits and Investigations conducted forty-two audits of system participants.
These audits were conducted on system participants who were deemed poor performers from the 2007
Performance-Based Oversight Assessment. Eight of the nineteen insurance carriers who were audited
regarding their performance on timely initiating income benefits showed improved performance. One of
the fourteen health care providers who were audited on timely filing of the Report of Medical Evaluation
form showed improvement. In addition, nine audits were conducted on insurance carriers’ accuracy of
submitting electronic data to the Division.
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Enforcement

The Enforcement section prioritized its resources for maximum impact on market behavior.

In each

administrative action, staff attorneys negotiate meaningful compliance plans in all consent orders. The
following cases or categories of cases highlight the program area’s effectiveness and efficiency in
performing its assigned function:

Quickly resolved eleven peer review violations as identified by a 2008 data call
by the Workers’ Compensation Research and Evaluation Group, by negotiating
ten consent orders (including compliance terms in each offer of settlement) and
filing one administrative action currently pending at State Office of
Administrative Hearings (SOAH).

Utilized negotiated consent orders in an effort to change Designated Doctors’
behavior, and organized its resources to efficiently take action against the
system’s worst violators. Designated Doctor violations identified in fiscal year
2008 audits resulted in two consent orders, one warning letter, one potential
hearing, four cases currently in settlement negotiations, and one case where no
action was warranted. In addition, four older cases were settled and consent
orders were issued.

Bundled administrative violations into several large cases in order to efficiently
deal with many referrals involving the same system participant in one order (or,
in some cases, broken down into several orders during the course of negotiations)
and effectively change the subject party’s market behavior by demanding
compliance plans as a condition of settlement. For example, in one instance 38
administrative violations were included in one case resulting in $200,000 in
penalties, and in another instance sixty-three violations were included in one case
resulting in a total of $299,800 being assessed against the system participant.

The following performance measures demonstrate the effectiveness and efficiency of this function.

6.2.1 Outcome 1 - Dollar Amount Returned to System Participants through Complaint Resolution

FY 2004 | FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance N/A N/A N/A $1,058,958 | $1,188,774
Annual Target N/A N/A N/A $525,000 $500,000
Percentage of Target N/A N/A N/A 201.71% 237.76%
Desired Performance Desired performance is higher than target
Analysis/Variance Explanation
6.2.1 Efficiency 2 — Average Number of Days to Complete a Performance Review

FY 2004 | FY 2005 FY 2006 FY 2007 FY 2008

Actual Performance 152.08 168.09 143.91 224.62 124.17
Annual Target 120 120 140 140 180
Percentage of Target 126.73% 140.08% 102.79% 160.44% 68.98%
Desired Performance Lower than target
Analysis/Variance Explanation
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6.2.1 Explanatory 1 - Total Number of Administrative Remedies Issued for Violations

FY 2004 | FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance N/A N/A N/A 166 1,002
Annual Target N/A N/A N/A 657 657
Percentage of Target N/A N/A N/A 25.27% 152.51%

Desired performance
Analysis/Variance Explanation

Higher than target

D. Describe any important history regarding this function not included in the general agency
history section, including how the function has changed from the original intent.

1989 - Comprehensive workers’ compensation reform mandated that TWCC assess administrative
penalties against system participants that violate the Act or Commission rules.

1991 - TWCC maintained a Compliance and Practices Section to investigate violations.

2005 - After HB 7 the Division combined the Compliance and Practices Section was combined with the
Division’s Legal Services program area as an investigative unit. An enforcement unit was also created
within the Legal Services program.

HB 7 required the Commissioner of Workers’ Compensation to adopt key regulatory goals and required
to Division to biennially complete a performance-based oversight assessment by reviewing individual
insurance carriers and health care providers regarding their compliance in the Texas workers’
compensation system and designating them as “consistently high,” “generally average,” or “poor”
performers. The Division was mandated to apply additional regulatory scrutiny to “poor” performers and
establish incentives (such as reduced penalties, a lower chance of being audited, etc.) to high performers.
HB 7 also removes individual classes of administrative penalties and aligns the penalty provisions of the
Insurance Code and the Texas Workers’ Compensation Act (i.e., penalties not to exceed $25,000 per day
per occurrence).

2007 - The Division separated the investigative unit from the Division’s Legal Services program and
created the System Monitoring and Oversight program area. System Monitoring and Oversight
completed the initial performance-based oversight assessments as required by HB 7. The Division
implemented and published the first performance-based oversight assessment of health care providers and
insurance carriers. An appropriation rider (rider 19) was placed on the Department’s budget to require the
Division to evaluate non-subscribing employers’ compliance with statutory reporting requirements.

2008 - The Division separated its Legal Services and Enforcement Program and subsequently merged
these functions into the Department’s Legal and Enforcement sections, operating under the direction of
the Commissioner of Workers’ Compensation.

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

All system participants are subject to the Division’s enforcement, monitoring and oversight activities.
System participants include insurance carriers, health care providers, covered employers, and injured
employees. Other potential subjects of monitoring, oversight or enforcement actions are Independent
Review Organizations, utilization review agents, adjusters, case managers, attorneys, peer review doctors,
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Required Medical Examination doctors, and Designated Doctors. The Division also has limited
jurisdiction over employers that do not participate in the workers’ compensation system, generally
referred to as non-subscribers. This jurisdiction consists of monitoring non-subscribing employers’
compliance with certain reporting requirements, including the requirement to annually notify the Division
if the employer is a non-subscriber and reporting all fatalities, occupational diseases and injuries that
result in more than one day of lost time.

Performance-based oversight assessments are completed in odd-numbered years and directly affect
insurance carriers and health care providers. In 2007 approximately 147 insurance carriers and 325 health
care providers were assessed and placed into regulatory tiers.

F. Describe how this function is administered. Include flowcharts, timelines, or other
illustrations as necessary to describe agency policies and procedures. List any field or
regional services.

The Division primarily administers its system monitoring and enforcement function through two
cooperating program areas: System Monitoring and Oversight, and Enforcement. Additionally, these two
programs collaborate with all Division program areas as appropriate during each phase of an investigation
or enforcement action.

System Monitoring and Oversight
System Monitoring and Oversight is administered by the Executive Deputy Commissioner for Health
Care Management and System Monitoring and the Director of System Monitoring and Oversight.

Enforcement

The Division’s Enforcement Program is administered by the Department’s Associate Commissioner for
Enforcement located at Hobby and the Workers” Compensation Team Manager located at Metro under the
direction of the Commissioner of Workers’ Compensation.

The following graphs illustrate the cases handled by Enforcement.
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Cases Targeting System Participants by Class
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The following illustrates the procedures used in Performance-Based Oversight.

Performance-Based Oversight Process

Step one: Define Compliance Objectives (Key Regulatory Goals)
Meet with stakeholders

Specify measures to assess

Determine weights of measures

Establish the criteria/scope of the assessment

Determine a scoring methodology

Select entities for assessment

Notify participants

Step two: Measure Overall Performance

Gather data to use in the assessment

Evaluate the data

Distribute preliminary results

Afford the assessed entities an opportunity to review and refute the preliminary findings
Make any necessary changes made to the preliminary findings

Step three: Report Performance Data (Tiers)
o Distribute the final results with appropriate tier designation
e Post the results on the Division’s website
e Present a certificate of performance to the high performing entities

Step four: Utilize Performance Data to Drive Improvement (Incentives)

¢ Review data for compliance improvement
¢ Inform entities of ongoing performance
e Review complaints on assessed entities
¢ Conduct audits on poor performing entities
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G. Identify all funding sources and amounts for the program or function, including federal
grants and pass-through monies. Describe any funding formulas or funding conventions.
For state funding sources, please specify (e.g., general revenue, appropriations rider,
budget strategy, fees/dues).

The Texas Workers” Compensation Act establishes a self-balancing maintenance tax that is collected on
gross workers’ compensation insurance premiums. The maintenance tax is paid by workers’
compensation insurance carriers for the administration of the Division and may not exceed two percent of
gross workers’ compensation insurance premiums. The maintenance tax is collected by the Comptroller
and deposited in general revenue.

As submitted in the Division’s Legislative Appropriations Request for the 2010-2011 biennium, the
programs that perform this function are under budget strategy 6.2.1, the goal of which is to ensure the
appropriate delivery of workers’ compensation benefits by promoting compliance and addressing non-
compliance with workers’ compensation rules and laws.

H. Identify any programs, internal or external to your agency, that provide identical or similar
services or functions. Describe the similarities and differences.

Internal

Complaint handling — The Department’s Complaint Resolution Division performs complaint handling
activities similar to the activities performed by System Monitoring and Oversight. Separate complaint
units are necessary because, unlike the Department’s Complaint Resolution Division, the Division of
Workers” Compensation is statutorily authorized to resolve factual disputes.

Independent Review Organizations (IRO) — The Division and the Department have similar responsibilities
regarding compliance monitoring of IROs. However, the Texas Insurance Code grants distinct authority
to the Commissioner of Insurance and the Commissioner of Workers” Compensation with regard to IROs.
The statute authorizes the Department to oversee the IRO process in general, certifying IROs, assigning
individual disputes to IROs and ensuring compliance with Department rules. It also authorizes the
Commissioner of Workers” Compensation to oversee compliance of IROs with the Texas Labor Code to
ensure the quality and timeliness of IRO decisions on workers’ compensation claims.

External

Attorney General — The Attorney General handles workers’ compensation cases involving violations of
other state laws such as the Deceptive Trade Practices Act or constitutional issues and may seek
administrative and criminal penalties.

Licensing boards — Various boards that license health care providers such as the Texas Medical Board,
the Texas Board of Chiropractors, and the Texas Board of Dental Examiners, monitor their licensees for
proper standard of health care and take disciplinary actions. The Division also monitors these providers
and takes disciplinary action as needed for violations of the Workers” Compensation Act and rules and
procedures of the Division.

Office of Injured Employee Counsel (OIEC) - OIEC receives complaints and assists injured employees
with disputes.
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State Office of Administrative Hearings (SOAH) - SOAH conducts Contested Case Hearings on behalf of
the Division. An Administrative Law Judge hears the case, and if a monetary penalty is proposed issues a
final order, or if a non-monetary penalty is proposed, issues a proposal for decision and the Commissioner
enters the final order. Enforcement represents the interests of the Division in these Contested Case
Hearings.

I. Discuss how the program or function is coordinating its activities to avoid duplication or
conflict with the other programs listed in Question H and with the agency’s customers. If
applicable, briefly discuss any memorandums of understanding (MOUs), interagency
agreements, or interagency contracts.

Internal

Complaint handling — The Division coordinates with the Department to efficiently handle complaint
resolution. The Department offers a standard complaint form for both workers’ compensation
participants and insurance consumers and the Department’s Complaint Intake Unit handles the initial
processing of complaints related to workers’ compensation before forwarding the complaint to the
Division for resolution.

Independent Review Organizations —The Division communicates and coordinates with the Department
regarding rules and procedures regarding the IRO process for workers’ compensation disputes.

External

Attorney General — The Division and the Office of the Attorney General collaborate to determine which
agency will handle certain workers’ compensation cases. The Division refers violators to the Attorney
General for non-payment of assessed penalties.

Licensing boards — The Division and licensing boards, such as the Texas Medical Board, share
information as statutorily permitted to avoid duplication of efforts and advance the regulatory goals of the
Division, the Boards and the State of Texas.

Office of Injured Employee Counsel — Careful coordination between the agencies ensures that efforts are
not duplicated. OIEC refers enforcement cases to the Division. The Division refers injured employees to
OIEC on request.

J. If the program or function works with local, regional, or federal units of government include
a brief description of these entities and their relationship to the agency.

System Monitoring and Oversight, and Enforcement work with the following local, regional, and federal
units of government:

o Office of the Attorney General, which provides legal representation to the Division in
civil court cases

e District Attorneys’ offices, which prosecute criminal matters referred by the
Department’s Fraud Unit and Division staff

o Federal Bureau of Investigation which investigates federal criminal matters for referral
to the appropriate U.S. Attorney for criminal prosecution

o Texas Medical Board which shares information on health care providers and to which
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the Division provides medical quality review information

e Texas Board of Chiropractic Examiners which shares information on chiropractors and
to which the Division provides medical quality review information

e Texas Board of Dental Examiners which shares information on dentists and to which
the Division provides medical quality review information

e Local units of government in their role as “insurance carriers” for political subdivisions
which are treated in the same manner as other insurance carriers for performance-based
oversight

K. If contracted expenditures are made through this program please provide:

the amount of those expenditures in fiscal year 2008;

the number of contracts accounting for those expenditures;

a short summary of the general purpose of those contracts overall;

the methods used to ensure accountability for funding and performance; and
a short description of any current contracting problems.

Vendor Name Service Provided Amount
Work-Loss Data Institute LLC Subscription Renewal to ODG 498.88
Pais Janitorial Serv. and Supplies Inc. Janitorial Service 717.24
TOTAL 1,216.12

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

See Section IX for recommended changes.

M. Provide any additional information needed to gain a preliminary understanding of the
function.

No additional information needed

N. Regulatory programs relate to the licensing, registration, certification, or permitting of a
person, business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

the scope of, and procedures for, inspections or audits of regulated entities;
follow-up activities conducted when non-compliance is identified;

sanctions available to the agency to ensure compliance; and

procedures for handling consumer/public complaints against regulated entities.

Many entities participate in the workers’ compensation system. System Monitoring and Oversight, and
Enforcement are essential regulatory tools to ensure compliance with the Act and rules. These program
areas support timely and efficient delivery of workers’ compensation benefits by monitoring and
enforcing compliance with statutory and administrative guidelines to ensure appropriate delivery of
benefits to injured employees and by applying performance-based oversight of insurance carriers and
health care providers to recognize high performers while increasing oversight of poor performers.
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Consumer and public complaints may result in further investigation or audits of system participants.
Inspections and audits are also conducted by other program areas at the Division. However, Enforcement
handles referred cases once non-compliance is identified and further investigates matters to ensure all
facts are considered as legally appropriate and sufficient for taking disciplinary action. Some cases are
closed once compliance has been obtained, but others warrant some form of disciplinary action despite
corrective action by the system participant. These cases are resolved in one of three ways: an official
warning letter, a negotiated settlement memorialized by a consent order, or an order of the Commissioner
of Workers” Compensation or SOAH after notice and a hearing. Where settlement is not possible, a
hearing is held, resulting in a final order, issued by either SOAH or the Commissioner of Workers’
Compensation depending on whether the order includes monetary penalties. Enforcement always seeks to
include compliance plans in official orders, and depending on the nature of the violation, the ordering
language may include monetary fines, non-monetary penalties, or both sanctions.

O. For each regulatory program, if applicable, provide the following complaint information. The
chart headings may be changed if needed to better reflect your agency’s practices.
Texas Department of Insurance, Division of Workers’ Compensation
Exhibit 12: Information on Complaints Against Regulated Persons or Entities
FY 2008

Total number of regulated persons:

Insurance carrier attorneys 289

Injured employee attorneys 279

Injured employees 104,788

Health care providers 95,982
Total number of regulated entities:

Insurance carriers 461

Employers (who filed injury claims) 22,479

Non-subscribing employers 13,901
Total number of entities audited 42
Total number of complaints received from the public 3,898
Total number of complaints initiated by agency 3,963
Number of complaints pending from prior years 399
Number of complaints found to be non-jurisdictional 884
Number of complaints resolved 3,027
Average number of days for complaint resolution 121.23
Number of complaints resulting in disciplinary action 290
Amount of administrative penalties resulting from complaints $1,015,225.00
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Medical and Indemnity Dispute Resolution

A. Provide the following information at the beginning of each program description.

Name of Program or Function Minimize and Resolve Indemnity and Medical Disputes
Metro Center / Medical Fee Dispute
Resolution (MFDR), Hearings

Location / Division

Contact Name Mary Landrum (MFDR), Bob Lang (Hearings)
Actual Expenditures, FY 2008 $14,514,165.23
Number of FTEs as of August 31, 2008 272.00

B. What is the objective of this function? Describe the major activities performed to implement
this function.

To ensure the appropriate delivery of workers’ compensation benefits, this function attempts to resolve
indemnity and medical disputes. The Division performs this function through two program areas:
Medical Fee Dispute Resolution (MFDR) and Hearings.

Medical Dispute Resolution

Medical Fee Dispute Resolution (MFDR) provides fee dispute resolution services to health care
providers, insurance carriers, injured employees, and sub-claimants who are in dispute over the
reimbursement for compensable and medically necessary non-network medical treatment already
provided. MFDR minimizes and resolves fee disputes through the following activities:

e Providing education to workers’ compensation system participants
e Encouraging communication between parties through low level dispute resolution (LLDR)
e Auditing fee disputes and rendering decisions

By providing education and encouraging communication between system participants, MFDR prevents
future disputes and lowers system costs by resolving disputes more quickly. Disputes that are withdrawn
due to LLDR cannot be appealed.

Hearings

Hearings provides a dispute resolution process to resolve indemnity disputes as well as handle appeals of
certain medical necessity and fee disputes between injured employees or their beneficiaries, insurance
carriers, sub-claimants, employers and health care providers. It is the goal of the Division to resolve
disputed issues at the lowest level of dispute resolution, thereby ensuring prompt medical care and
payment of workers’ compensation income benefits to injured employees and prompt payment of medical
fees to health care providers.

Hearings provides indemnity dispute resolution for benefit disputes regarding compensability or
eligibility for, or the amount of, income, death, or burial benefits. The multi-tiered administrative system
for indemnity benefit dispute resolution consists of Benefit Review Conferences (BRC), Contested Case
Hearings (CCH), and Appeals Panel reviews.
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BRCs and CCHs are held at Division field offices throughout the state, and Appeals Panel reviews are
conducted at Division headquarters in Austin. If a party disagrees with the Appeals Panel decision, the
decision may be appealed to a court of law. Review by the court of Division dispute resolution decisions
is on a modified de novo basis. In addition, after a BRC is held, the parties may choose to participate in
binding arbitration instead of continuing through the multi-tiered administrative process. However, this
option is not often utilized.

In addition to resolving indemnity disputes on individual claims, Hearings also conducts Medical
Contested Case Hearings (MCCH) as an appeal process for resolving certain medical fee disputes (i.e.,
appeal of an MFDR decision) and medical necessity disputes (i.e., appeal of an Independent Review
Organization or IRO decision) for non-network claims. Texas Labor Code, Section 413.031 allows a
party to appeal all IRO decisions regarding prospective (i.e., pre-authorization) or concurrent denials of
medical necessity by requesting a MCCH. Additionally, a party may appeal an MFDR decision or an
IRO decision regarding a retrospective denial of medical necessity if the amount of the dispute does not
exceed $2,000 for medical fee disputes and $3,000 for retrospective medical necessity disputes. All other
retrospective medical necessity and medical fee dispute appeals for non-network claims are handled by
the State Office of Administrative Hearings (SOAH). Parties dissatisfied with a CCH or a SOAH hearing
officer’s decision may appeal to a court of law. Review by the court is based on substantial evidence.

Per Insurance Code, Chapter 1305, the appeal process for medical treatments provided in certified health
care networks is different than the appeal process for non-network medical treatments. Fee disputes
between network health care providers and insurance carriers are resolved contractually and appeals are
handled internally by the networks. Parties who remain dissatisfied with the results of IRO decisions
regarding network claims (prospective, concurrent and retrospective medical necessity denials) may
appeal those decisions directly to court under a de novo standard of review.

C. What evidence can you provide that shows the effectiveness and efficiency of this program
or function? Provide a summary of key statistics and performance measures that best
convey the effectiveness and efficiency of this function or program.

Medical Fee Dispute Resolution

e The Division continued to hold low-level dispute resolution meetings and communication via
telephone with parties to resolve disputes when possible. Of the 17,239 medical disputes
resolved between September 1, 2007 and May 31, 2009, approximately 7,400 were withdrawn by
the requestor as a result of low-level dispute resolution.

e The Division continued to transfer requests for medical fee dispute cases to the Hearings section
when unresolved compensability or extent-of-injury dispute issues existed. These issues must be
resolved prior to medical fee dispute. The Hearings section processed and closed 975 of these
cases from September 1, 2007 to May 31, 20009.

The Division reduced the backlog of medical fee disputes by approximately 4,000 cases in 2008.

e Due to settlements outside of MFDR which resulted from improved communication with system
participants, the Division decreased number of incoming medical fee disputes from an average of
731 per month in 2007 to an average of 522 per month during the first half of 2009

e The Division reduced timeframes for resolution of medical fee disputes from an average of 71
days in 2007 to an average of 38 days for the first half of 2009 by revising options for the
processing and tracking of cases.
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Medical Fee Dispute Resolution
Total Number
Year Dispute of Disputes Total Number of Average Number of Days to
Received Docketed Disputes Resolved Resolve Dispute
2007 8774 3389 71
2008 9351 4376 66
2009 (Jan.-May) 5387 1993 38

Source: Texas Department of Insurance, Division of Workers’ Compensation, 2009.
Hearings

e The Division developed separate precedent manuals for indemnity disputes and medical
disputes. The Appeals Panel Decision Manual is required by statutory change made by
HB 7 and covers indemnity disputes. It is available on the Internet to all customers. The
Medical Contested Case Hearing Decision Manual was created as a service to all
customers and covers medical disputes. It is in the final stages of coordination for
placement on the Internet. The primary purpose of both manuals is to help the Appeals
Panel and hearing officers achieve consistency in their decisions and inform system
participants of the legal principles the Division expects to follow in deciding Hearings'
disputes. The manuals are updated regularly based on changes in the statute, rules,
appeal court decisions, and Hearings' decisions.

o The Division implemented a new training initiative for field office staff using benefit
review officers to present monthly training courses. Eighteen training modules are
currently in use.

e The Division implemented statutory change made by HB 7 to restrict multiple BRCs held
on the same issue per claim (no more than 2 BRCs).

e The Division implemented an ongoing quality assurance process to monitor hearing
officers’ and benefit review officers’ performance and identify areas requiring
improvement. Reviewers enter information into a database which is used to identify
training opportunities and substandard performance.

e The Division implemented quarterly Attorney Focus Group meetings to solicit input from
attorney system participants to improve processes for Hearings’ dispute resolution. As a
result, the Division refined its guidance to hearing officers regarding requests for
continuances and issuing subpoenas.

The following two tables show statistics relating to indemnity disputes during the period from September
1, 2004 through May 31, 2009 and medical appeals during the period from September 1, 2007 through
June 22, 2009.
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Indemnity Disputes - 9/1/04-5/31/09

Disputes Received, BRC and CCH Sessions Held, BRCs and CCHs Concluded, and Appeal Requests Received

FYO05 FYO06 FY07 FYO08 FY09
Disputes Received 46,073 35,657 29,678 26,457 | 18,419
BRC Sessions Held 24,639 16,318 14,072 11,460 8,077
CCH Sessions Held 7,652 6,697 6,198 5,079 3,642
BRCs Concluded 18,624 14,077 12,127 9,838 6,703
CCHs Concluded 7,210 6,233 5,814 4,603 3,344
Appeals Requests Received 3,258 2,811 2,514 2,019 1,426
Average Number of Days From Date of Request to Completion
Benefit Review Conferences 77 67 65 68 67
Contested Case Hearings 79 78 88 85 90
Appeals to Appeals Panel 46 60 64 64 64
Source: Texas Department of Insurance, Division of Workers’ Compensation, 2009.
Medical Appeals - 9/1/07 - 6/22/09
FYo8 | FYo9 | Total
Type of Appeal Venue Number of Appeals
Fee Disputes, $2000 or less MCCH 1224 56 1,280
Fee Disputes, more than $2000 SOAH 111 164 275
gg(t)ré)ggerclté\slse Medical Necessity, MCCH 8 2 10
Retrospective Medical Necessity, more than $3000 SOAH 25 5 30
Prospective & Concurrent Medical Necessity MCCH 281 277 538
Spinal Surgeries MCCH 168 127 295
TOTAL 1,817 631 2,448
Source: Texas Department of Insurance, Division of Workers’ Compensation, 2009.
The following performance measures demonstrate the effectiveness and efficiency of this function.
6.5.1 Outcome 2 (now OC1) - % of Indemnity Disputes Resolved in Dispute Resolution Proceedings
FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance N/A N/A N/A 58.07% 97.58%
Annual Target N/A N/A N/A 57.00% 56.00%
Percentage of Target N/A N/A N/A 101.88% 174.25%

Desired Performance

Lower than target.

Analysis/Variance Explanation

DWC no longer performs informal dispute resolutions prior to the
BRC. Accordingly, effective FY 2008, the Legislative Budget Board
approved a definition change to reflect the transfer of pre-BRC
dispute resolutions to the Office of Injured Employee Counsel. The
FYO8 and FYQ9 targets were not changed and still reflect the

inclusion of the pre-BRC dispute resolution.
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6.5.1 Output 1 - Number of Indemnity Disputes Concluded in Benefit Review Conference

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance 20,506 18,624 14,077 12,127 9,838
Annual Target 20,000 20,000 20,000 20,000 15,000
Percentage of Target 102.53% 93.12% 60.64% 60.64% 65.59%

Desired Performance

Lower than target

Analysis/Variance Explanation

The number of indemnity disputes received by the Division has
declined an average of 14 percent a year since fiscal year 1991; the
highest drop, 22.6 percent occurring in fiscal year 2006.

6.5.1 Output 2 - Number of Indemnity Disputes Concluded in Contested Case Hearings

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance 7,339 7,210 6,233 5,814 4,603
Annual Target 6,800 6,800 7,200 7,200 6,600
Percentage of Target 107.93% 106.03% 86.57% 80.75% 69.70%

Desired Performance

Lower than target

Analysis/Variance Explanation

The number of indemnity disputes received by the Division has
declined an average of 14 percent a year since fiscal year 1991; the
highest drop, 22.6 percent occurring in fiscal year 2006.

6.5.1 Output 3 - Number of Medical Fee Disputes Resolved Prior to a Decision

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance N/A N/A N/A 4,045 4,316
Annual Target N/A N/A N/A 1,979 1,778
Percentage of Target N/A N/A N/A 204.81% 242.75%

Desired Performance

Higher than target

Analysis/Variance Explanation

6.5.1 Efficiency 1 - Average Number of Days From the Request for BRC to the Conclusion of BRC

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance 78 77 67 63 67.62
Annual Target 74 74 80 80 67
Percentage of Target 105.41% 104.05% 83.75% 78.75% 100.93%

Desired Performance

Lower than target

Analysis/Variance Explanation

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original

intent.

2005 - The legislature passed a comprehensive workers’ compensation reform bill (HB 7) which:

o Eliminated the State Office of Administrative Hearings’ (SOAH) role in appeals of workers’
compensation medical fee and medical necessity issues. Appeals of non-network medical fee
disputes and network and non-network Independent Review Organization (IRO) decisions went

directly to judicial review.

e Restructured the Appeals Panel for appeals judges, in a three-member panel, to conduct
administrative appeals proceedings instead of several panels of administrative law judges and
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required the Appeals Panel to issue decisions only on reversed or remanded cases. Previously,
the Appeals Panel would render a decision on every case.

¢ Required more coordination of indemnity and medical disputes to the extent feasible.

e Limited the number of BRCs and required additional mediation training for benefit review
officers. This change was intended to streamline the process to provide faster and more effective
resolution of disputes and encourage participants to be better prepared and possibly more willing
to resolve disputes informally at a BRC.

2006 - On November 1, 2006, a Travis County district court determined in HCA Healthcare Corp. v.
Texas Department of Insurance and Division of Workers” Compensation, Cause No. D-1-GN-06-000176,
that the medical dispute resolution process as revised by HB 7 did not provide due process to parties and
determined the removal of SOAH to be facially unconstitutional.

2007 - The 80" Legislature passed HB 724, which brought SOAH back into the workers’ compensation
hearings process on a limited basis by creating a system whereby certain non-network medical fee and
medical necessity disputes are decided in CCHs and others are decided at SOAH based on the type of
medical dispute and the reimbursement amount requested.

In addition, HB 724 granted health insurance carriers the ability to request payment as sub-claimants from
workers’ compensation insurance carriers for medical treatment that was paid on work-related injuries
and allowed disputes between the health insurance carrier and the workers’ compensation insurance
carrier to be resolved through the Division’s indemnity or medical dispute resolution process.

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

The Division’s indemnity dispute resolution processes are available to all system participants, including
insurance carriers, sub-claimants, health care providers, covered employers, and injured employees. The
Division’s medical fee dispute resolution process and medical CCHs are available to all non-network
system participants, including health care providers, insurance carriers, and injured employees. The
following are often involved as parties to dispute resolution:

e Insurance carriers are typically the respondents in disputes over payment of medical
treatments provided and indemnity benefits.

e Health care providers may seek relief for unpaid or underpaid medical bills.

e Injured employees may file indemnity disputes or medical necessity or fee disputes for
reimbursement of out-of-pocket expenses paid by the injured employee or for medical
treatments denied by the insurance carrier prospectively.

e Health insurance carriers as sub-claimants may seek relief for unpaid or underpaid
medical bills on work-related injuries.

o Employers may file indemnity disputes or medical disputes for reimbursement of
expenses paid directly by the employer. An employer may also dispute a claim of its
employee if the claim is accepted for payment of workers’ compensation benefits by its
insurance carrier.

Other entities that may be indirectly affected by dispute resolution include IROs, utilization review
agents, insurance adjusters, case managers, attorneys, and doctors conducting peer review, Required
Medical Examinations and Designated Doctor examinations.

Texas Department of Insurance 75 Self-Evaluation Report
Division of Workers’ Compensation September 2009



F. Describe how your program or function is administered. Include flowcharts, timelines, or
other illustrations as necessary to describe agency policies and procedures. List any field
or regional services.

The Division administers its dispute resolution function through two program areas, Medical Fee Dispute
Resolution and Hearings. These two programs collaborate with the Office of the Medical Advisor, Legal
Services, Enforcement, System Monitoring and Oversight, Field Services, State Office of Administrative
Hearings, Health and Workers’ Compensation Network Certification and Quality Assurance (HWCN),
and the Office of Injured Employee Counsel (OIEC).

Medical Fee Dispute Resolution
Medical Fee Dispute Resolution is administered by the Executive Deputy Commissioner for Health Care
Management and System Monitoring and the Health Care Business Management Director.

MFDR is administered through two main activities.

e The Intake Section receives and screens mail; creates and maintains dispute files; receives and
responds to telephonic requests via the Medical Dispute Information Line; and mails medical
dispute resolution Findings and Decisions to the appropriate parties.

e The Audit Section monitors and reviews dispute files for response timeframes; provides education
and low level dispute resolution; renders decisions, and closes cases in the automated system.

MFDR prioritizes fee disputes in order to determine the appropriate method for adjudicating the disputes:
education, LLDR, or rendering decisions.

Hearings

The Hearings Program area is administered by the Deputy Commissioner of Hearings through the
following sections: Chief Clerk of Proceedings, Dispute Processing, Benefit Review Conferences,
Avrbitration, Contested Case Hearings, and Appeals Panel reviews.

G. Identify all funding sources and amounts for the program or function, including federal
grants and pass-through monies. Describe any funding formulas or funding conventions.
For state funding sources, please specify (e.g., general revenue, appropriations rider,
budget strategy, fees/dues).

The Texas Workers” Compensation Act establishes a self-balancing maintenance tax that is collected on
gross workers’ compensation insurance premiums. The maintenance tax is paid by workers’
compensation insurance carriers for the administration of the Division and may not exceed two percent of
gross workers” compensation insurance premiums. The maintenance tax is collected by the Comptroller
and deposited in general revenue.

As submitted in the Division’s Legislative Appropriations Request for the 2010-2011 biennium, the
programs that perform this function are under budget strategy 6.5.1, the goal of which is to ensure the
appropriate delivery of workers’ compensation benefits by minimizing and resolving indemnity and
medical disputes.
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H. Identify any programs, internal or external to your agency that provide identical or similar
services or functions. Describe the similarities and differences.

Internal

MFDR located at Metro resolves non-network medical fee disputes and medical fee disputes that arise as
a result of a contractual agreement through an informal network, voluntary network, and out-of-network
treatment for an enrollee of a certified network. Health and Workers’ Compensation Network
Certification and Quality Assurance Program at the Department (HWCN) located at Hobby handles
complaints regarding certified networks, including complaints from health care providers who are
dissatisfied with the certified networks’ administration of its internal fee dispute resolution processes.
Certified network medical fee disputes are appealed to and resolved by the certified networks. If the
system participant has an issue with the administration of a certified network’s dispute process, the
system participant may submit a complaint to the Department’s Complaint Resolution section. There is
no duplication of effort since MFDR handles non-network fee disputes and HWCN resolves network
complaints. MFDR and HWCN collaborate to educate system participants on where to submit medical
fee disputes.

External

Both the Hearings Program and State Office of Administrative Hearings (SOAH) conduct appeals
hearings for medical fee and medical necessity disputes. There is no overlap in the duties of SOAH and
the Division with regard to appeals hearings because the amount in dispute or the type of dispute
determines where the case is heard.

I. Discuss how the program or function is coordinating its activities to avoid duplication or
conflict with the other programs listed in Question H and with the agency’s customers. If
applicable, briefly discuss any memorandums of understanding (MOUs), interagency
agreements, or interagency contracts.

External

It is possible for the Division and SOAH to decide differently on legal issues pertaining to medical fee
and medical necessity disputes. Hearings has prepared a precedent manual, Medical Contested Case
Hearing Decision Manual, to try to ensure consistency in its decisions on medical fee and medical
necessity disputed issues. Hearings has shared its draft of this manual with the lead SOAH judge for
these medical disputes. This precedent manual will be available on the Division’s Internet site.

J. If the program or function works with local, regional, or federal units of government include a brief
description of these entities and their relationship to the agency.

MFDR works with the following units of government:

The Federal Center for Medicare and Medicaid Services (CMS): The workers’ compensation system is
required by Texas law to use the same payment policies as Medicare. In order to apply CMS policies to
the findings and decisions rendered on disputes, MFDR has access to CMS information.
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Medicare TrailBlazer: MFDR obtains free information from TrailBlazer which is the contracted regional
insurance carrier for CMS.

Texas Department of Health and Human Services, Texas Medicaid Program: The Division’s dental fee
guideline rule requires that system participants apply the Texas Medicaid Dental Fee Schedule in effect
on the date of service for coding, billing, reporting, and reimbursement of dental treatment and services.
In order to apply the proper dental fees to the findings and decisions rendered on disputes, MFDR
consults with the Texas Medicaid Program as needed.

K. If contracted expenditures are made through this program please provide:

the amount of those expenditures in fiscal year 2008;

the number of contracts accounting for those expenditures;

a short summary of the general purpose of those contracts overall;

the methods used to ensure accountability for funding and performance; and
a short description of any current contracting problems.

Vendor Name Service Provided Amount
Computer Express Toner Cartridges 9,856.19
State Office of Admin. Hearings SOAH Contract 54,231.56
Affiliated Telephone Inc Hardware/Software Upgrade 735,096.63
Affiliated Telephone Inc Hardware/Software Upgrade 9,878.02
Work-Loss Data Institute LLC Subscription Renewal to ODG 8,931.70
Ingenix Subscription Renewal of Encoder Pro.com 7,348.81
Pais Janitorial Serv. and Supplies Inc. Janitorial Service 3,859.08
Masterword Interpreter Services - Spanish 62,675.13
Masterword Interpreter Services - Foreign Language 29,123.27
Masterword Interpreter Services - Foreign Language 3,442.68
The University of Texas at Austin Mediation Services 3,622.50
TOTAL 928,065.57

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

See Section IX for recommended changes.

M. Provide any additional information needed to gain a preliminary understanding of the
program or function.

No additional information needed
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N. Regulatory programs relate to the licensing, registration, certification, or permitting of a
person, business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

the scope of, and procedures for, inspections or audits of regulated entities;
follow-up activities conducted when non-compliance is identified;

sanctions available to the agency to ensure compliance; and

procedures for handling consumer/public complaints against regulated entities.

Not applicable

O. For each regulatory program, if applicable, provide the following complaint information.
The chart headings may be changed if needed to better reflect your agency’s practices.

Not applicable

Medical Services Utilization and Quality Review

A. Provide the following information at the beginning of each program description.

Name of Function Ensure Appropriate Utilization of Medical Services

Metro Center / Office of the Medical Advisor (OMA),

Location / Division Health Care Policy and Implementation

Contact Name Matthew Zurek
Actual Expenditures $1,751,693.50
Number of FTEs as of August 31, 2008 18.39

B. What is the objective of this program or function? Describe the major activities performed
under this program.

To ensure the appropriate delivery of workers’ compensation benefits, this function promotes delivery of
reasonable, necessary and quality health care to injured employees. The Division performs this function
through two program areas: the Office of the Medical Advisor, and Health Care Policy and
Implementation.

Office of the Medical Advisor

The Office of the Medical Advisor (OMA) recommends to the Commissioner of Workers” Compensation
rules and policies regarding medical care and medical delivery systems. In addition, OMA monitors the
quality of health care in the workers’ compensation system by conducting medical quality reviews of
health care providers and other system participants by applying nationally recognized, evidence-based
standards of medical care that include the Division’s adopted treatment and return-to-work guidelines—
Official Disability Guides—Treatment in Workers’ Comp and Medical Disability Advisor—Workplace
Guidelines for Disability Duration. Medical quality reviews are performed by the Medical Advisor, the
Assistant Medical Advisor, Associate Medical Advisors, the Medical Quality Review Panel (MQRP), and
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the Quality Assurance Panel (QAP). The MQREP is a panel of independent medical experts selected by the
Medical Advisor based on education, training and experience. These experts are under contract with the
Division to conduct clinical reviews of medical case files. The MQRP may recommend referral of cases
to Enforcement for sanctions against health care providers, carriers, and other system participants under
review. The QAP is an independent group compromised of MQRP members, many of whom are on the
Designated Doctor List, which provides an additional level of quality assurance for all reviews conducted
by MQRP members. QAP members are selected by the medical advisor based on levels of expertise
pertaining to quality medical care. The QAP meets regularly to provide medical expertise to the medical

advisor, discuss pending reviews and medical policy issues, and to counsel the medical advisor regarding
appropriate actions related to reviews. The QAP meeting is presided over by a QAP-selected chairperson.

Each year, the Division selects categories of workers’ compensation health care providers and other
system participants for review using a random selection process and complaints received by OMA.
System participants include doctors, other health care providers, insurance carriers, utilization review
agents, and Independent Review Organizations. The review categories are based on recommendations
from the Medical Advisor and the Workers’ Compensation Research and Evaluation Group. Complaints
reviewed are received through the Division’s complaint resolution section and other independent sources.

The Office of the Medical Advisor also determines which doctors meet the qualifications to serve as
Designated Doctors in the workers’ compensation system. The MQRP may make recommendations to
the Medical Advisor regarding which doctors are included in the Designated Doctor List (DDL) and
which are excluded based on performance within the statutory requirements of Designated Doctor
examinations. To be included on the DDL, doctors are required to have a high level of expertise and must
be able to demonstrate their skills in a specialized area of medicine to be considered for appointments
involving those medical specialties. Administrative requirements for the DDL consist of acceptance of an
appropriate number of offered appointments per year, providing reports in a timely manner, and
responsiveness to requests for additional information regarding those reports. Designated Doctors are
statutorily charged with determining maximum medical improvement, whole body impairment rating,
extent of injury issues, and return-to-work capability of injured employees. The Division may require an
examination by a Designated Doctor at the request of the insurance carrier, an injured employee, the
employee’s representative, the Medical Advisor, or on the Commissioner’s own order.

Health Care Policy and Implementation

Health Care Policy and Implementation researches and analyzes economic factors and treatment
protocols that form the basis for advising the Commissioner of Workers’ Compensation regarding
development of medical rules and fees, treatment, and return-to-work guidelines. This program area’s
primary purpose through rule and guideline development is to help ensure the quality and appropriateness
of health care and injury-specific treatment while also achieving effective medical cost containment and
encouraging the prompt and appropriate return to work of injured employees. In developing or revising
these rules and guidelines, Health Care Policy and Implementation may seek input from system
stakeholders and system participants.

C. What evidence can you provide that shows the effectiveness and efficiency of this program
or function? Provide a summary of key statistics and performance measures that best
convey the effectiveness and efficiency of this function or program.

e The Division created a health care policy communications specialist position to
facilitate effective working relationships with the medical community. Examples
include:
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» The communications specialist advises individual providers and provider
organizations of the availability of educational seminars such as Basics
Workers® Compensation for Medical Office Staff. To date 15 one-day
seminars have been conducted for over 600 health care provider staff.

» The communications specialist created a spreadsheet that allows the field
office staff or Commissioner’s ombudsman to identify and track doctors that
are unwilling to see workers’ compensation patients. The communications
specialist uses this data to contact the doctors to provide assistance and
encouragement to join the system. To date, 40 doctors (and one Ambulatory
Surgical Center) have been entered and 24 have been contacted. In addition,
16 medical associations have been contacted.

» The communications specialist has been key in developing a health care
provider call center and database to record inquiries and recurring questions
from health care providers and carriers regarding medical benefits, including
requests to become providers in the workers’ compensation system.

e The Division developed Hospital Inpatient, Hospital Outpatient, Ambulatory Surgical
Center and Medical Fee Guidelines that utilize the Medicare reimbursement
methodology, which were adopted by the Commissioner of Workers’ Compensation
in 2008.

e The Division utilized the results of a data call issued by the Workers’ Compensation
Research and Evaluation Group to analyze medical peer review data in February
2008. The Office of the Medical Advisor analyzed the data to select review peer
review doctor subjects for medical quality reviews.

e The Division reviewed application information for Designated Doctors to evaluate
the doctors’ education, training, and experience to evaluate specific injuries.

The following performance measures demonstrate the effectiveness and efficiency of this function.

6.1.1 Outcome 1 - Percentage of Medical Bills Processed Timely

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance N/A N/A N/A 97.42% 98.28%
Annual Target N/A N/A N/A 94% 95%
Percentage of Target N/A N/A N/A 103.64% 103.45%
Desired Performance Higher than target

Analysis/Variance Explanation

6.1.1 Output 1 - Number of Quality Care Reviews Completed

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance N/A N/A N/A 82 82
Annual Target N/A N/A N/A 82 82
Percentage of Target N/A N/A N/A 100.00% 100.00%
Desired Performance Higher than target

Analysis/Variance Explanation
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6.1.1 Efficiency 1 - Average Number of Days to Complete Quality of Care Reviews

FY 2004 FY 2005 FY 2006 FY 2007 FY 2008
Actual Performance N/A N/A N/A 337.86 111.35
Annual Target N/A N/A N/A 150 180
Percentage of Target N/A N/A N/A 225.24% 61.86%

Desired Performance
Analysis/Variance Explanation

Lower than target

D. Describe any important history regarding this program not included in the general agency
history section, including how the services or functions have changed from the original
intent.

2001 - The Legislature passed HB 2600, which required the Texas Workers’ Compensation Commission
to utilize the reimbursement structure of the Medicare system, including Medicare’s billing, payment and
documentation requirements. HB 2600 also required doctors who treat or review medical care in the
Texas workers’ compensation system to register to be on the Approved Doctors List (ADL) and instituted
financial disclosure requirements for these doctors. The bill also required doctors to be trained and tested
in order to perform impairment rating examinations and required the use of Independent Review
Organizations (IROs) certified by the Department to resolve all medical necessity disputes.

2002 - The Texas Workers” Compensation Commission adopted a new professional services fee guideline
utilizing the Medicare reimbursement structure. Workers’ compensation fees were set at 125 percent of
Medicare (previously fees were set at approximately 140 percent of Medicare). The Texas Medical
Association and Texas AFL-CIO filed suit against the Commission challenging the methodology used by
the Commission to set the fees and challenging the Commission’s adherence to the Administrative
Procedure Act for rulemaking purposes.

2003 - The professional services fee guideline adopted by the Commission was upheld in district court
and went into effect on August 1, 2003. On September 1, 2003, all doctors treating or reviewing medical
care in the Texas workers’ compensation system were required to be registered on the ADL.

2005 - The Legislature passed HB 7, which eliminated the ADL on September 1, 2007 in an effort to
improve access to care for injured employees. Financial disclosure and impairment rating training and
testing requirements remained intact. HB 7 also authorized the Division to designate underserved areas in
Texas and provided a financial incentive to health care providers who treat injured employees in those
underserved areas. HB 7 also required peer review doctors to be Texas licensed, but allowed utilization
review doctors to operate under the supervision of a Texas licensed doctor. HB 7 also required the
Division to adopt a pharmacy closed formulary and a pharmacy fee guideline.

2007 - The Legislature passed HB 1003, HB 1006, and HB 2004, which required doctors performing peer
review, utilization review, retrospective review, as well as doctors employed by Independent Review
Organizations (IROs) to be Texas licensed and to hold a professional certification in a health care
specialty appropriate to the type of health care that the injured employee is receiving.

2008 - The Division adopted a new professional services fee guideline utilizing the Medicare
reimbursement structure and increased fees to approximately 174 percent for specialty surgery services
performed in a facility setting and 139 percent for all other professional services. As part of this fee
guideline, a ten percent bonus was added fro certain health care providers who treat injured employees in
122 ZIP codes in Texas designated as underserved areas. The Division also adopted new hospital
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inpatient, hospital outpatient and ambulatory surgical center fee guidelines utilizing the Medicare
reimbursement structure. The Division also posted the first informal draft of the pharmacy closed
formulary rule and hosted the first stakeholder meeting on the rules.

2009 - The Division held additional stakeholder meetings and published a second informal draft of the
pharmacy closed formulary rule. Formal rule proposal is expected in the fall of 2009.

E. Describe who or what this program or function affects. List any qualifications or eligibility
requirements for persons or entities affected. Provide a statistical breakdown of persons or
entities affected.

Because this function may determine the level and type of care provided to an injured employee and the
amount paid for the care, it affects all system participants. The participants most directly affected are
injured employees, health care providers practicing within the workers’ compensation system,
Independent Review Organizations, Designated Doctors and workers’ compensation insurance
carriers/utilization review agents/peer review doctors.

F. Describe how your program or function is administered. Include flowcharts, timelines, or
other illustrations as necessary to describe agency policies and procedures. List any field
or regional services.

The Division administers its Medical Services Utilization function through two complementary program
areas: the Office of the Medical Advisor and Health Care Policy and Implementation. The Office of the
Medical Advisor is administered by the Medical Advisor who reports directly to the Commissioner of
Workers’ Compensation. The Health Care Policy and Implementation program is administered by the
Executive Commissioner for Health Care Management and System Monitoring and the Health Care
Policy and Implementation Manager.

The Office of the Medical Advisor is responsible for reviewing the quality of care provided to injured
employees by health care providers and the quality of medical decisions made by insurance carriers,
utilization review agents, peer reviewers, Designated Doctors and Independent Review Organizations.
Quality of care reviews are triggered by complaints received by the Division as well as through a random
selection review process based on certain criteria outlined in the medical quality review plan.

The Health Care Policy and Implementation program area advises the Commissioner of Workers’
Compensation regarding the development of rules regarding appropriate treatment and return-to-work
procedures for injured employees and fair and reasonable reimbursement for health care providers. The
rule development function of this program is primarily guided by statutory changes and Commissioner or
management direction.

G. Identify all funding sources and amounts for the program or function, including federal
grants and pass-through monies. Describe any funding formulas or funding conventions.
For state funding sources, please specify (e.g., general revenue, appropriations rider,
budget strategy, fees/dues).

The Texas Workers’” Compensation Act establishes a self-balancing maintenance tax that is collected on
gross workers’ compensation insurance premiums. The maintenance tax is paid by workers’
compensation insurance carriers for the administration of the Division and may not exceed two percent of
gross workers’ compensation insurance premiums. The maintenance tax is collected by the Comptroller
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and deposited in general revenue.

Additional funding for the Office of the Medical Advisor is provided through a one-time $2.2 million
grant from the Texas Mutual Insurance Company (TMIC) — authorized by HB 2510 in 1999. In early
2003, the Texas Workers’ Compensation Commission submitted a grant request to TMIC. The statutory
language of the grant clearly defines the parameters regarding how the grant money can be used. It may
not be used to review insurance carriers or their agents. The Division continues to use these grant funds
to review treating doctors and Designated Doctors in the workers’ compensation system.

As submitted in the Division’s Legislative Appropriations Request for the 2010-2011 biennium, the
programs that perform this function are under budget strategy 6.1.1, the goal of which is to ensure the
appropriate delivery of workers’ compensation benefits.

H. Identify any programs, internal or external to your agency that provide identical or similar
services or functions. Describe the similarities and differences.

Licensing Boards such as the Texas Medical Board and the Texas Board of Chiropractic Examiners
review health care providers for compliance with required standards of care. The Texas Medical Board
performs reviews of doctors practicing medicine in the state based on complaints received. Similarly, the
Texas Chiropractic Board and the Texas Physical Therapy Board provide oversight to the care provided
by their licensed members. However, these reviews are not specific to issues related to occupational
health issues or compliance with the Texas Workers” Compensation Act or rules.

Certified Workers’ Compensation Health Care Networks develop fee and treatment guidelines that may
be similar to the Division’s guidelines. However, the Division’s fee and treatment guidelines apply only
to non-network medical services and to services provided as a result of a contractual agreement through
an informal network, voluntary network, or out-of-network treatment for an enrollee of a certified
network.

I. Discuss how the program or function is coordinating its activities to avoid duplication or
conflict with the other programs listed in Question H and with the agency’s customers. If
applicable, briefly discuss any memorandums of understanding (MOUs), interagency
agreements, or interagency contracts.

Licensing Boards - The Office of the Medical Advisor exchanges information with various licensing
boards (e.g., the Texas Medical Board and Texas Board of Chiropractic Examiners) and refers potential
violations of the standard of care directly to those boards.

J. If the program or function works with local, regional, or federal units of government include
a brief description of these entities and their relationship to the agency.

Not applicable
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K. If contracted expenditures are made through this program please provide:

the amount of those expenditures in fiscal year 2008;

the number of contracts accounting for those expenditures;

a short summary of the general purpose of those contracts overall;

the methods used to ensure accountability for funding and performance; and
a short description of any current contracting problems.

Vendor Name Service Provided Amount
DeLoitte Consulting LLP Actuarial Services 125,000.00
Work-Loss Data Institute LLC Subscription Renewal to ODG 3,635.81
Clinbio Corporation Temporary Services - Contract Nurse 9,865.75
Ingenix Subscription Renewal of Encoder Pro.com 4,810.55
Casey G. Cochran DO Medical Quality Review Services 1,050.00
Jarrod Cashion Medical Quality Review Services 700.00
Jarrod Cashion Medical Quality Review Services 2,400.00
Mark A Doyne, M.D. Medical Quality Review Services 875.00
Timothy Fahey Medical Quality Review Services 3,500.00
Andrew P. Kant Medical Quality Review Services 300.00
Brad Mckechnie, D.C. Medical Quality Review Services 3,700.00
William Gaines, Jr. Medical Quality Review Services 150.00
John Sklar Medical Quality Review Services 1,775.00
Concentra Medical Center Medical Quality Review Services 550.00
Jay M. Barrash Medical Quality Review Services 900.00
Suzanne Novak Medical Quality Review Services 5,200.00
William Defoyd Medical Quality Review Services 5,737.50
J. William Wellborn, M.D. Medical Quality Review Services 2,125.00
Clark Watts, M.D. Medical Quality Review Services 825.00
Jose J. Monsivais, M. D. Medical Quality Review Services 450.00
Pais Janitorial Serv. and Supplies Inc. Janitorial Service 373.80
Milliman USA Actuarial Services 40,500.00
The University of Texas at Austin Mediation Services 4,252.50
TOTAL 218,675.91

L. What statutory changes could be made to assist this program in performing its functions?
Explain.

Not applicable

M. Provide any additional information needed to gain a preliminary understanding of the
program or function.

No additional information needed
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N. Regulatory programs relate to the licensing, registration, certification, or permitting of a
person, business, or other entity. For each regulatory program, if applicable, describe:
e why the regulation is needed;

the scope of, and procedures for, inspections or audits of regulated entities;
follow-up activities conducted when non-compliance is identified;

sanctions available to the agency to ensure compliance; and

procedures for handling consumer/public complaints against regulated entities.

The Office of the Medical Advisor regulates the quality of care provided by treating health care providers
as well as medical decisions made by insurance carriers, utilization review agents, peer reviewers,
Designated Doctors and Independent Review Organizations in the Texas workers’ compensation system.
Regulation regarding health care providers is needed to ensure that injured employees are receiving high
quality and cost-effective medical treatments in a timely manner and to ensure that health care providers
comply with the requirements of the Texas Workers” Compensation Act and rules. Through its reviews,
the Office of the Medical Advisor may identify standard of care and other licensure issues regarding an
individual health care provider that are communicated to the appropriate licensing board. Additionally,
reviews of medical decisions made by insurance carriers, utilization review agents, peer reviewers,
Designated Doctors and Independent Review Organizations are needed to ensure that any denial or delay
of medical treatment that takes place during the course of an injured employee’s recovery is not
detrimental to the healing process and is based on medically sound, evidenced-based guidelines.

Reviews of the system participants are initiated as a result of a complaint or a random selection of system
participants. The scope of these reviews involving health care providers includes whether the participant
is adhering to the standard of care specific to their practice area and whether or not the health care
provider is adhering to the Official Disability Guidelines (ODG) for treatment and the Medical Disability
Advisor (MDA) for return-to-work issues. Both the ODG and the MDA have been adopted by the
Division as guidelines to be used by health care providers and insurance carriers when making decisions
regarding treatment practices and treatment approval. Medical treatment rendered within these guidelines
is presumed by statute to be reasonable. Deviation from the guidelines does not necessarily indicate
improper treatment but it may require pre-authorization by the insurance carrier and an explanation from
the health care provider.

Procedurally, a review is initiated through a complaint or a data analysis that identifies potential review
participants using billing or other objective measures. The Office of Medical Advisor then randomly
selects cases for each participant to be reviewed. Documentation regarding treatment is requested from
both the health care provider and the insurance carrier. Following specific procedures, the documentation
is sorted chronologically, reviewed, and summarized before determining whether the review should be
closed, more information should be requested, the case should be referred to a member of the Medical
Quiality Review Panel for outside review, or the case illustrates a violation that warrants direct referral to
Enforcement.

Sanctions typically recommended by the Office of Medical Advisor include: education, ongoing
monitoring with the cost being paid by the system participant, monetary penalties, restrictions on
participation in the system, or removal from participation in the Texas workers’ compensation system.

The Office of the Medical Advisor receives complaints from the general public, workers’ compensation
system participants, and other program areas within the Division. The source of a complaint is always
kept confidential. All complaints received are routed through the Division’s Complaint Intake System
and are reviewed by the Assistant Medical Advisor to determine whether a formal follow-up is required.
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The Assistant Medical Advisor may decide to close the complaint with no action; request a number of
cases be randomly selected to review for practice patterns related to the complaint; open a full quality of
care review; or refer the complaint directly to Enforcement for immediate action if the complaint involves
the threat of imminent danger to a system participant.

O. For each regulatory program, if applicable, provide the following complaint information.
The chart headings may be changed if needed to better reflect your agency’s practices.

Texas Department of Insurance, Division of Workers’ Compensation
Office of the Medical Advisor
Information on Complaints Against Regulated Persons or Entities
Fiscal Year 2008
FY 2008
Total number of regulated persons
Insurance carriers 461
Health care providers 95,982
Total number of complaints received from the public 416
Total number of complaints initiated by agency 22
Number of complaints pending from prior years 0
Number of complaints found to be non-jurisdictional 4
Number of complaints resolved 438
Average number of days for complaint resolution 73
Complaints resulting in reprimands 41
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Workplace Health and Safety Services

A. Provide the following information at the beginning of each program description.

Name of Program or Function

Provide Health and Safety Services in Texas Workplaces

Location / Division

Metro Center / Workplace Safety

Contact Name

Karen Puckett

Actual Expenditures, FY 2008

$3,239,683.61

Number of FTEs as of August 31, 2008

59.95

under this program.

B. What is the objective of this program or function? Describe the major activities performed

To promote safe and healthy workplaces, this function provides Texas employers and employees with
health and safety resources and services to prevent occupational injuries and illnesses. The Division
performs this function through its Workplace Safety Services function.

Workplace Safety Services consists of three sections: Safety Training and Inspections, Occupational
Safety and Health Consultation (OSHCON), and Federal Data Collection.

Safety Training and Inspections consists of four programs that administer its services:

» The Safety Outreach and Training program educates employees and employers across the state

about safe and healthy work practices through on-site company training, regional seminars, an
annual statewide safety conference, safety and health publications, and other forms of outreach.
In addition, the program collaborates with employers, business groups, trade associations, and
other state and federal agencies to provide training to the public. This program also manages the
state’s Peer Review Safety Award Program, which recognizes Texas employers for exemplary
safety programs.

The Accident Prevention Services program inspects insurance companies that write workers’
compensation in Texas to ensure that they are providing required accident prevention and return-
to-work coordination services to their policyholders. This program also conducts policyholder
visits to verify the adequacy of the accident prevention services provided by insurance carriers.
In addition, this program investigates safety hazards reported through the Safety Violations
Hotline and facilitates elimination of the hazards through a cooperative effort between the
insurance carriers and employers. Serious problems or imminent dangers are referred to OSHA.

The Rejected Risk program requires select high risk employers to implement safety programs.
Employers that request workers’ compensation coverage from Texas Mutual Insurance Company
as the insurer of last resort after being rejected in the voluntary market are placed into the
program. These rejected risk employers must employ a consultant to help them resolve
workplace safety and health issues and develop the accident prevention plans. Division
inspectors audit these employers to confirm that the required plans have been properly
implemented.
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» The Safety Violations Hotline is a tool for Texans to report violations of occupational safety and
health laws. This 24-hour, bilingual, toll-free hotline (800-452-9595) can be used by anyone
wishing to report suspected violations. Possible safety hazards reported to hotline staff are
referred to Accident Prevention Services for further investigation.

Occupational Safety and Health Consultation (OSHCON) provides free assistance to smaller
employers (employers with 250 or fewer employees on site and no more than 500 nationwide) in
high-hazard industries to help them understand and comply with federal Occupational Safety and
Health Administration (OSHA) safety regulations. Limited assistance is available to larger employers.
The program is largely funded by a grant from OSHA. OSHCON consultants offer employers
solutions to resolve workplace safety and health issues without issuing fines or citations. If serious
problems or imminent dangers exist and the employer will not correct them, OSHA is notified.
Qualifying employers with exemplary safety programs are awarded the Safety and Health
Achievement Recognition Program (SHARP) designation, which provides exemption from scheduled
OSHA inspections. The program also maintains a free safety and health training video/DVD loan
library, which houses over 3,000 titles, available to all Texas employers.

Federal Data Collection collects, analyzes, and distributes occupational injury, illness, and fatality
information for the state of Texas (including employers with workers’ compensation coverage as well
as non-subscribing employers). The analysis is derived from data collected for the U.S. Department
of Labor, Bureau of Labor Statistics (BLS) Survey of Occupational Injuries and Ilinesses and the BLS
Census of Fatal Occupational Injuries. This program also collects data from Texas employers for the
annual OSHA Data Initiative. OSHA uses the data to identify employers with high injury rates for
enforcement inspections. These collection programs are partially funded through grants from BLS
and OSHA.

In addition, this function analyzes workers’ compensation claims data to determine causes of injury and
illness.

C. What evidence can you provide that shows the effectiveness and efficiency of this program
or function? Provide a summary of key statistics and performance measures that best
convey the effectiveness and efficiency of this function or program.

e Exceeded grant requirements for data collection and survey response rates in its 2008 publication
of the 2006 Survey of Occupational Injuries and IlInesses.

o Received national recognition from OSHA in fiscal year 2007 for excellence in timelines,
response rates, clean rates, and data quality for the 2006 OSHA Data Initiative. Texas scored 9.8
out of 10 and received a Certificate of Achievement and Recognition Memo from OSHA.

e Recognized by BLS for improvements in data collection process end case file completion for the
Census of Fatal Occupational Injuries in fiscal year 20009.

e Participated on a national OSHA workgroup to develop the new national data system for
consultation programs and provided training to new administrators in other states on the existing
data system. The Division’s OSHCON employees’ received national recognition for their
contributions to this workgroup in fiscal years 2008 and 2009.
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e Received national recognition from OSHA in fiscal year 2008 for developing and delivering
training curriculum on the practical use of OSHA’s employer safety management assessment tool
used in consultation programs across the country.

e Conducted 2,610 consultations, policyholder visits, and Rejected Risk inspections with employers
in fiscal year 2008.

e Conducted seven regional safety summits in fiscal year 2008 to provide information to target
industries on preventing the leading types of nonfatal occupational injuries (sprain and strain) and
the leading causes of fatal injuries (transportation-related incidents). Nine regional safety
summits were held in fiscal year 2009. The Division hosted the 13th Annual Health and Safety
Conference, the Texas Safety Summit in May 2009.

e Provided safety education products and services to 107,352 Texas employees and 7,485 Texas
employers from September 1, 2008 to July 31, 20009.

e In order to improve customer service to employers in high hazard industries,