No. 2022-7554
Official Order
of the
Texas Commissioner of Insurance
Date: 10/11/2022
Subject Considered:
Texas Department of Insurance
v.
Alexius P. Rodriguez
SOAH Docket No. 454-21-1785.C

General remarks and official action taken:
The subject of this order is Alexius P. Rodriguez's application for a general lines life,
accident, and health license. The Texas Department of Insurance (TDI) grants Mr.
Rodriguez's license application, but with a two-year probated suspension.
Background
After proper notice was given, the above-styled case was heard by an administrative
law judge (ALJ) for the State Office of Administrative Hearings. The ALJ made and filed
a proposal for decision containing findings of fact and conclusions of law.
Staff for TDI (Staff) filed exceptions to the ALJ's proposal for decision. Mr. Rodriguez
did not file a reply to the exceptions.
In response to TDI's exceptions, the ALJ issued an updated proposal for decision
containing an additional finding of fact inserted as Finding of Fact No. 13 and
renumbered the findings of fact that follow the additional finding, but otherwise made
no revisions. A copy of the ALJ's response and updated proposal for decision is
attached as Exhibit A.
TDI adopts the ALJ's updated proposal for decision, but with changes to the findings
of fact and conclusions of law as described in this order.
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Legal Authority for Changes to Proposal for Decision
The legal authority for the changes to the proposal for decision made in this order is
Tex. Gov't Code § 2001.058(e), which provides that "[a] state agency may change a
finding of fact or conclusion of law made by the administrative law judge, or may vacate
or modify an order issued by the administrative judge, only if the agency determines . . .
that the administrative law judge did not properly apply or interpret applicable law,
agency rules, written policies [of the agency], or prior administrative decisions” or that
a technical error should be changed.
Analysis
Error and Inconsistency in the Proposal for Decision
In the proposal for decision, the case style incorrectly refers to the applicant as "Alexius
O. Rodriguez." However, Mr. Rodriguez’s middle initial is "P." This technical error does
not require any change to the ALJ’s proposed findings of fact or conclusions of law, but
it is acknowledged here to avoid any confusion.
The proposal for decision also uses inconsistent terms to address the license type for
which Mr. Rodriguez applied. The introductory paragraph and Conclusion of Law No. 7
refer to the license type as a "general lines agent license." But the Background in the
Discussion and Finding of Fact No. 1 refer to it as a "general lines life, accident, and
health license." And the Analysis in the Discussion combines these terms, referring to
the license type as a "general lines life, accident, and health agent license."
Because the original petition refers to the application as being for a "general lines life,
accident, and health license," 1 and because this is also the term used in the application
denial letter sent to Mr. Rodriguez, 2 this term is used for consistency within this order.
Proposed Conclusion of Law No. 7 is amended accordingly.
Tex. Occ. Code §§ 53.022 and 53.023, and 28 Tex. Admin Code § 1.502
The circumstances of Mr. Rodriguez's criminal conduct are described in the proposal
for decision, and they will not be repeated in full here. But between 2000 and 2012, Mr.
Rodriguez pleaded guilty to and was convicted of four separate 2nd degree felony
1

See Factual Allegation 1 in Original Petition, TDI Exhibit 2.

2

See Letter to Alexius Rodriguez dated January 30, 2020, TDI Exhibit 4.
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offenses of Burglary of a Habitation. Further, in 2006, Mr. Rodriguez also pleaded guilty
to and was convicted of Theft of Stolen Property, a Class B misdemeanor. 3 TDI Staff
sought to deny Mr. Rodriguez’s application based on this criminal history.
Applicable version of the law
The ALJ correctly notes that TDI must consider the factors enumerated in Tex. Occ. Code
§§ 53.022 and 53.023 in determining whether to grant a license to an applicant with
criminal convictions. 4 However, in conducting his analysis, the ALJ applies older
versions of Tex. Occ. Code §§ 53.022 and 53.023, before they were amended in 2019. 5
Mr. Rodriguez submitted his application on October 1, 2019, and TDI must apply Tex.
Occ. Code §§ 53.022 and 53.023 as they existed at that time. 6 Failure to do so is a
misapplication of the law.
Tex. Occ. Code § 53.022, as amended by House Bill 1342, 86th Legislature, provides:
In determining whether a criminal conviction directly relates to the duties and
responsibilities of a licensed occupation, the licensing authority shall consider
each of the following factors:
(1) the nature and seriousness of the crime;
(2) the relationship of the crime to the purposes for requiring a license to
engage in the occupation;
(3) the extent to which a license might offer an opportunity to engage in
further criminal activity of the same type as that in which the person
previously had been involved;

Mr. Rodriguez also pleaded guilty to Possession of Marijuana in 2004 and Driving While Intoxicated in
2014, both Class B Misdemeanors. He received deferred adjudication for the first offense and was
convicted of the second.
3

4

28 Tex. Admin. Code § 1.502(h).

5

See HB 1342, 86th Leg. (2019).

See HB 1342, Sec. 14 ("The changes in law made by this Act apply only to an application for a license
submitted on or after the effective date of this Act.") and Sec. 15 ("This Act takes effect September 1,
2019.").
6
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(4) the relationship of the crime to the ability or capacity required to
perform the duties and discharge the responsibilities of the licensed
occupation; and
(5) any correlation between the elements of the crime and the duties and
responsibilities of the licensed occupation.
The primary difference between the prior and current versions of Tex. Occ. Code
§ 53.022 is the addition of factor (5): any correlation between the elements of the crime
and the duties and responsibilities of the licensed occupation.
Tex. Occ. Code § 53.023 as amended by HB 1342 provides:
(a) If a licensing authority determines under Section 53.022 that a criminal
conviction directly relates to the duties and responsibilities of a licensed
occupation, the licensing authority shall consider the following in determining
whether to take an action authorized by Section 53.021:
(1) the extent and nature of the person's past criminal activity;
(2) the age of the person when the crime was committed;
(3) the amount of time that has elapsed since the person's last criminal
activity;
(4) the conduct and work activity of the person before and after the
criminal activity;
(5) evidence of the person's rehabilitation or rehabilitative effort while
incarcerated or after release;
(6) evidence of the person's compliance with any conditions of
community supervision, parole, or mandatory supervision; and
(7) other evidence of the person's fitness, including letters of
recommendation.
(b) The applicant has the responsibility, to the extent possible, to obtain and
provide to the licensing authority the recommendations described by
Subsection (a)(7).
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The primary difference between the prior and current versions of Tex. Occ. Code
§ 53.023 is the addition of factor (a)(6): evidence of the person's compliance with any
conditions of community supervision, parole, or mandatory supervision. 7
Consideration of all factors
Because of Mr. Rodriguez's criminal history, TDI may not issue him a license unless the
factors specified in Tex. Occ. Code §§ 53.022 and 53.023 and 28 Tex. Admin Code
§ 1.502(h) 8 outweigh the serious nature of his offenses when viewed in light of the
occupation being licensed. See 28 Tex. Admin Code § 1.502(f). State law and TDI rules
require that all applicable factors must be weighed in determining an applicant's fitness
for licensure. See Tex. Occ. Code §§ 53.022 and 53.023(a) (stating that "the licensing
authority shall consider" enumerated factors); 28 Tex. Admin Code § 1.502(h)(1) and (2)
(stating that "the department shall consider" enumerated factors). Thus, a failure to
properly weigh all applicable factors is a misapplication of law and agency rules that
could warrant changes to the proposal for decision under Tex. Gov't Code
§ 2001.058(e)(1).
The proposal for decision fails to address all factors required to be considered under
Tex. Occ. Code §§ 53.022 and 53.023 and 28 Tex. Admin Code § 1.502(h). 9 First, as
previously noted, the ALJ did not consider any correlation between the elements of the

HB 1342 also amended Tex. Occ. Code § 53.023 by adding subsection (a)(7), which was formerly
subsection (a)(6). The prior version of that subsection provided that the licensing authority must consider
"other evidence of the person's fitness, including letters of recommendation from: (A) prosecutors and
law enforcement and correctional officers who prosecuted, arrested, or had custodial responsibility for
the person; (B) the sheriff or chief of police in the community where the person resides; and (C) any other
person in contact with the convicted person."
7

Current TDI rule 28 Tex. Admin Code § 1.502(h)(1) mirrors the prior version of Tex. Occ. Code § 52.022,
while § 1.502(h)(2) mirrors the prior version of Tex. Occ. Code § 52.023. Nevertheless, TDI's rule must
yield to the current statutory language in the Occupations Code. See Tex. State Bd. of Exam'rs of Marriage
& Fam. Therapists v. Tex. Med. Ass'n., 511 S.W.3d 28, 33 (Tex. 2017) (an administrative rule may not
contravene specific statutory language).
8

As previously noted, the ALJ applied an outdated version of Tex. Occ. Code § 52.023 that excluded
factor (a)(6): evidence of the person's compliance with any conditions of community supervision, parole,
or mandatory supervision. Even though this factor was not acknowledged in the proposal for decision,
the ALJ acknowledged that Mr. Rodriguez was released from community supervision in proposed Finding
of Fact No. 13.
9
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crime(s) and the duties and responsibilities of the licensed occupation. Tex. Occ. Code
§ 53.022(5).
Under Tex. Penal Code § 30.02, a person commits the offense of burglary if the person:
(1) enters a habitation, or a building (or any portion of a building) not then open
to the public, with intent to commit a felony, theft, or an assault; or
(2) remains concealed, with intent to commit a felony, theft, or an assault, in a
building or habitation; or
(3) enters a building or habitation and commits or attempts to commit a felony,
theft, or an assault.
In addition, under Tex. Penal Code § 31.03, a person commits the offense of theft if the
person unlawfully appropriates property with intent to deprive the owner of property,
and unlawful appropriation of property occurs if:
(1) it is without the owner's effective consent;
(2) the property is stolen, and the actor appropriates the property knowing it
was stolen by another; or
(3) property in the custody of any law enforcement agency was explicitly
represented by any law enforcement agent to the actor as being stolen and the
actor appropriates the property believing it was stolen by another.
Licensed insurance agents hold a position of trust with consumers and the public, and
they must establish a relationship of confidence with the consumer. See, e.g., 28 Tex.
Admin Code § 1.502(a) ("The special nature of the relationship between licensees,
insurance companies, other insurance-related entities, discount health care programs,
and the public with respect to insurance and related businesses regulated by the
department requires that the public place trust in and reliance upon such persons due
to the complex and varied nature of insurance, insurance-related products, and
discount health care programs."). In addition, TDI has determined that licensed agents
must be honest, trustworthy, and reliable. See id. § 1.502(c). Agents may engage with
consumers in person, sometimes in private settings like a home or office, giving them
access to another's habitation or building and the property in that habitation or
building. Public trust and confidence in an agent would clearly be damaged if they
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entered another's home or building with the intent to steal that person's property or
commit another crime, which TDI has previously found to be a dishonest act. 10 The
same can be said of theft. 11 Thus there is a correlation between the elements of burglary
and theft and the duties and responsibilities of the licensed occupation. This factor
weighs against granting Mr. Rodriguez a license.
Second, a review of the proposal for decision reveals that the ALJ did not consider the
extent to which a license would give Mr. Rodriguez an opportunity to commit further
crimes of the same type. Tex. Occ. Code § 53.022(3); 28 Tex. Admin. Code
§ 1.502(h)(1)(C). As noted above, agents may engage with consumers in person,
sometimes in private settings like a home or office, giving them access to another's
habitation or building and the property in that habitation or building. Agents also can
handle large amounts of cash and perform other tasks through which they will assume
control over the property of insureds. The typical duties and responsibilities of an
insurance agent demonstrate that granting Mr. Rodriguez a license would give him the
opportunity to engage in criminal activity of the same type as his burglary and theft
offenses. 12 This factor also weighs against granting Mr. Rodriguez a license.
Based on the analysis above, the proposal for decision is changed as described below
to address the extent to which a license might offer an opportunity for Mr. Rodriguez
to engage in further criminal activity of the same type as that in which he previously
See Subject Considered: Bobbie D. Tally, Commissioner's Order No. 99-0809 (issued June 3, 1999, which
includes a conclusion that felony burglary of a habitation is a dishonest act and a crime of moral
turpitude that relates directly to the duties and responsibilities of the licensed occupation).

10

See In the Matter of Einabeth Sabrina Chandler Application for A General Lines Life, Accident, and Health
License, Commissioner's Order No. 2741 (issued September 11, 2013) (finding that the applicant's crime
of theft was a dishonest act).

11

See Texas Department of Insurance v. Andrea D. Beller, Commissioner's Order No. 2021-6818 (issued
May 5, 2021, which includes a finding that granting a license to the applicant, who had a criminal history
that included burglary, would offer an opportunity to engage in similar criminal activity); see also the
proposal for decision for Texas Department of Insurance v. Bobbie D. Tally a.k.a. Bobbie D. Tally Hood,
2004 WL 4171100 ("The evidence showed that this Applicant pled guilty to a fraudulent or dishonest
act . . . by burglarizing a habitation. Thus, her conduct directly relates to the duties and responsibilities
of an insurance service representative because she will bind insurance risks, handle large amounts of
cash, and perform other tasks through which she will assume control over the property of insureds."),
adopted by Commissioner's Order No. 99-0809, footnote 10 supra.
12
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had been involved and to address the correlation between the elements of his crimes
and the duties and responsibilities of the licensed occupation.
Conclusion
The Commissioner has reviewed the record and weighed all applicable factors, and
even with the two factors discussed above that weigh against Mr. Rodriguez, she
accepts the ALJ's recommendation to grant Mr. Rodriguez's application. However,
additional monitoring of Mr. Rodriguez by TDI is warranted because of the serious
nature of his crimes and the fact that a license would offer him an opportunity to
engage in similar criminal activity. Therefore, Mr. Rodriguez's license will be placed on
probated suspension for two years with reporting requirements, to allow TDI to observe
how he performs as a licensee. Proposed Conclusion of Law No. 8 is modified
accordingly.
18 USC § 1033(e)(2)
Because Mr. Rodriguez has been convicted of a criminal felony involving dishonesty or
a breach of trust, it is necessary that he have written consent to engage or participate
in the business of insurance. 13 This order contains such written consent.
Changes to proposed findings of fact and conclusions of law
Based on the analysis above concerning the factors to be considered in granting a
license to an applicant with a criminal history, Findings of Fact Nos. 11A and 11B as
follows are adopted:
11A. Having a license would give Mr. Rodriguez an opportunity to commit
further crimes of the same type as burglary and theft.

Any individual who has been convicted of any criminal felony involving dishonesty or a breach of trust,
or who has been convicted of an offense under this section, and who willfully engages in the business
of insurance whose activities affect interstate commerce or participates in such business, shall be fined
as provided in this title or imprisoned not more than 5 years, or both. 18 USC § 1033(e)(1)(A).
13

A person described in paragraph (1)(A) may engage in the business of insurance or participate in such
business if such person has the written consent of any insurance regulatory official authorized to regulate
the insurer, which consent specifically refers to this subsection. 18 USC § 1033(e)(2).
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11B. A correlation exists between the crimes of burglary and theft and the duties
and responsibilities of the holder of a general lines life, accident, and health
license.
Based on the analysis above concerning the inconsistency in how the proposal for
decision addresses the license type for which Mr. Rodriguez applied, Proposed
Conclusion of Law No. 7 is changed to state:
Mr. Rodriguez has shown that he is currently fit to hold a general lines life,
accident, and health license despite his criminal offenses. Tex. Occ. Code
§§ 52.022–.023; 28 Tex. Admin. Code § 1.502(h).
Based on the analysis above concerning the factors to be considered in granting a
license to an applicant with a criminal history, Proposed Conclusion of Law No. 8 is
changed to state:
The Department should grant Mr. Rodriguez's application for a license. However,
the license should be subject to a two-year probated suspension and reporting
requirements.
Findings of Fact
1.

The findings of fact proposed in Exhibit A are adopted by TDI and incorporated
by reference into this order.

2.

TDI adopts the following finding of fact as Finding of Fact No. 11A:
Having a license would give Mr. Rodriguez an opportunity to commit
further crimes of the same type as burglary and theft.

3.

TDI adopts the following finding of fact as Finding of Fact No. 11B:
A correlation exists between the crimes of burglary and theft and the
duties and responsibilities of the holder of a general lines life, accident,
and health license.
Conclusions of Law

1.

Conclusions of Law Nos. 1–6 as contained in Exhibit A are adopted by TDI and
incorporated by reference into this order.
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2.

In place of Conclusion of Law No. 7 as proposed in Exhibit A, TDI adopts the
following conclusion of law:
Mr. Rodriguez has shown that he is currently fit to hold a general lines
life, accident, and health license despite his criminal offenses. Tex. Occ.
Code §§ 52.022–.023; 28 Tex. Admin. Code § 1.502(h).

3.

In place of Conclusion of Law No. 8 as proposed in Exhibit A, TDI adopts the
following conclusion of law:
The Department should grant Mr. Rodriguez's application for a license.
However, the license should be subject to a two-year probated
suspension and reporting requirements.
Order

It is ordered that Alexius P. Rodriguez's application for a general lines life, accident, and
health license is approved, subject to the terms and conditions in this order.
In addition, Mr. Rodriguez is granted written consent, as contemplated by 18 USC
§ 1033(e)(2), to engage in the business of insurance, subject to the following
requirements:
1. Mr. Rodriguez must continuously maintain the license or other authorization
issued by the Texas Department of Insurance to which this written consent
applies.
2. This written consent is strictly limited to performing acts which constitute the
business of insurance, as defined in TEX. INS. CODE § 101.051.
3. This written consent is limited to acts performed by Mr. Rodriguez in the State
of Texas for persons that are domiciled in Texas and risks and subjects of
insurance that are resident, located, or to be performed in Texas.
If Mr. Rodriguez is subsequently convicted of another felony offense, or if additional
information concerning his activities within the business of insurance becomes
available, TDI reserves its rights to withdraw this written consent under 18 USC
§ 1033(e)(2).
This determination does not authorize Mr. Rodriguez to engage in the business of
insurance, except as specifically stated in this order, and does not preclude TDI from
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proposing denial of any other license, authority, registration, or application Mr.
Rodriguez submits at a later date.
It is further ordered that Mr. Rodriguez's license is suspended for two years. The
suspension is probated, and during the period of probation, Mr. Rodriguez must
comply with the following terms and conditions:
If, during the probation period imposed by this order, TDI issues any additional licenses
or authorizations to Mr. Rodriguez, those additional licenses or authorizations will be
suspended until the probation period imposed by this order has ended. The suspension
will be probated, and the same terms and conditions stated in this order will apply.
Beginning from the date of this order and continuing through the probation period,
Mr. Rodriguez must provide written notice of his criminal record to any appointing
company, agency, employer, sponsor, or other entity on behalf of which he performs
the acts of an agent. Mr. Rodriguez must provide TDI with a copy of the notification
within 30 days of the appointment, employment, or sponsorship by emailing it to TDI
at EnforcementReports@tdi.texas.gov.
Beginning from the date of this order and continuing through the probation period,
Mr. Rodriguez must file a written report, on or before the 15th day of the month on a
quarterly basis for the months of October, January, April, and July, with TDI by emailing
it to EnforcementReports@tdi.texas.gov.
The reports must include the following information:
a.

Mr. Rodriguez's current mailing address and telephone number;

b.

the name, mailing address, and telephone number of Mr. Rodriguez's
employer, and if Mr. Rodriguez is self-employed, a statement that he is
self-employed and the name, mailing address, and telephone number of
his business;

c.

the name and address of any insurer that has appointed Mr. Rodriguez
as an agent;

d.

the name and address of any insurer that has cancelled Mr. Rodriguez's
appointment as an agent; and

e.

a copy of any and all contracts Mr. Rodriguez has entered into with an
insurer, broker, agent, agency, managing general agent, or any other
person or entity in the business of insurance.
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Mr. Rodriguez must notify TDI immediately of the following by emailing
EnforcementReports@tdi.texas.gov:
a.

any charges or indictments filed against him for a misdemeanor or felony
during the period he is required to file reports, excluding traffic offenses
and Class C misdemeanors;

b.

any state or regulatory actions taken against him including formal and
informal actions;

c.

any change in his employment or his residence; and

d.

any complaint made against Mr. Rodriguez concerning his performance
as an agent, as well as a written explanation detailing the steps taken to
resolve it.

____________________________________
Cassie Brown
Commissioner of Insurance

Recommended and reviewed by:

_________________________________________
James Person, General Counsel

__________________________________________
Justin Beam, Assistant General Counsel
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