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This appeal arises pursuant to the Texas Workers' Compensation Act, TEX. LAB.
CODE ANN. § 401.001 et seq. (1989 Act). A contested case hearing (CCH) was held
on August 2, 2004. The hearing officer resolved the disputed issue by deciding that the
appellant (claimant) reached maximum medical improvement (MMI) on March 4, 2002,
with a two percent mpairment rating (IR). The claimant appealed, disputing the IR
determination. The appeal file does not contain a response from the respondent (self-
insured).

DECISION
Affirmed.

The claimant attached a letter to her appeal from an individual who accompanied
the claimant to a medical appointment. The letter was neither offered nor admitted into
evidence at the CCH. Documents submitted for the first time on appeal are generally
not considered unless they constitute newly discovered evidence. See generally, Texas
Workers' Compensation Commission Appeal No. 93111, decided March 29, 1993; Black
v. Wills, 758 S.W.2d 809 (Tex. App.-Dallas 1988, no writ). In determining whether new
evidence submitted with an appeal requires remand for further consideration, the
Appeals Panel considers whether the evidence came to the knowledge of the party after
the hearing, whether it is cumulative of other evidence of record, whether it was not
offered at the hearing due to a lack of diligence, and whether it is so material that it
would probably result in a different decision. See Texas Workers' Compensation
Commission Appeal No. 93536, decided August 12, 1993. Upon our review, we cannot
agree that the evidence meets the requirements of newly discovered evidence, in that
the claimant did not show that the new evidence submitted for the first time on appeal
could not have been obtained prior to the hearing or that its inclusion in the record
would probably result in a different decision. The evidence, therefore, does not meet
the standard for newly discovered evidence and will not be considered.

It was undisputed that the claimant reached MMI on March 4, 2002, and that Dr.
K is the Texas Workers’ Compensation Commission (Commission)-appointed
designated doctor. Section 408.125(e) provides that where there is a dispute as to the
IR, the report of the Commission-selected designated doctor is entitled to presumptive
weight unless it is contrary to the great weight of the other medical evidence. Tex. W.C.
Comm’n, 28 TEX. ADMIN. CODE § 130.6(i) (Rule 130.6(i)) provides that the designated
doctor’'s response to a request for clarification is also considered to have presumptive
weight, as it is part of the designated doctor’'s opinion. See also, Texas Workers’
Compensation Commission Appeal No. 013042-s, decided January 17, 2002. We have
previously discussed the meaning of “the great weight of the other medical evidence” in
numerous cases. We have held that it is not just equally balancing the evidence or a
preponderance of the evidence that can overcome the presumptive weight given to the
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designated doctor’s report. Texas Workers’ Compensation Commission Appeal No.
92412, decided September 28, 1992. We have also held that no other doctor’s report,
including the report of the treating doctor, is accorded the special, presumptive status
accorded to the report of the designated doctor. Texas Workers’ Compensation
Commission Appeal No. 92366, decided September 10, 1992; Texas Workers’
Compensation Commission Appeal No. 93825, decided October 15, 1993.

Whether the great weight of the other medical evidence was contrary to the
opinion of the designated doctor was a factual question for the hearing officer to
resolve. When reviewing a hearing officer's decision for factual sufficiency of the
evidence we should reverse such decision only if it is so against the great weight and
preponderance of the evidence as to be clearly wrong and unjust. Cain v. Bain, 709
S.W.2d 175, 176 (Tex. 1986). In this case, we are satisfied that the hearing officer's IR
determination is sufficiently supported by the evidence.

We affirm the decision and order of the hearing officer.

The true corporate name of the insurance carrier is (a self-insured
governmental entity) and the name and address of its registered agent for service of
process is

CITY ATTORNEY
(ADDRESS)
(CITY), TEXAS (ZIP CODE).

Margaret L. Turner
Appeals Judge

CONCUR:

Judy L. S. Barnes
Appeals Judge

Thomas A. Knapp
Appeals Judge
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