
APPEAL NO. 990658 
 
 
 This appeal arises pursuant to the Texas Workers' Compensation Act, TEX. LAB. 
CODE ANN. ' 401.001 et seq. (1989 Act).  On March 3, 1999, a hearing was held.  The 
hearing officer determined that respondent's (claimant) compensable injury of _______, is a 
producing cause of claimant's right foot/ankle condition existing after March 12, 1998, and 
that claimant has had disability from March 7, 1998, through the date of hearing.  Appellant 
(carrier) asserts that findings of fact that claimant sustained fractures in his right foot on 
_______, and from these fractures and treatment thereafter developed Charcot joint 
syndrome, that the sole cause of the condition is not the claimant's diabetes, and that 
claimant has disability from the compensable injury are against the great weight of the 
evidence, citing medical evidence that the condition is a natural progression of the 
diabetes.  Carrier also questions claimant's credibility in saying he twisted his ankle on 
_______; however, it does not assert any appeal as to findings of fact that claimant twisted 
his ankle and injured his right foot at work on _______.  The appeals file contains no reply 
from claimant. 
 

DECISION 
 
 We affirm. 
 
 Claimant worked for (employer), on _______.  He testified that on that day he was 
walking in the parking garage, at the site where he was assigned to work as a paralegal, 
when he stepped into an expansion joint in the concrete twisting his ankle; he steadied 
himself by holding on to a parked car and did not fall down.  He said he felt pain in his arch 
later in the day after the accident.  He sought medical care the next day.  Claimant 
acknowledged that he had been a diabetic for 11 years; he said that his feet feel numb and 
are cold all the time, causing a continual uncomfortable feeling.  He added that he thought 
a person without diabetes would have felt fractures immediately.  Notice was not an issue.  
As stated, findings of fact that claimant twisted his ankle and injured his foot compensably 
were not appealed.  The controlling question at the hearing and on appeal concerns 
whether the compensable injury was a producing cause of claimant's condition after March 
12, 1998, which consisted of broken bones in his right foot/Charcot joint syndrome, and the 
treatment provided for that condition, along with his inability to work during a lengthy period 
of time. 
 
 Claimant was treated by Clinic through March and April 1998.  The focus of concern 
during this period appears to have been the twisted ankle rather than the foot.  X-rays of 
claimant's right ankle made on March 13, 1998, were read as showing no fracture.  
Claimant began seeing Dr. B in May 1998.  Dr. B ordered x-rays which showed several 
fractures of various bones in the right foot in the area of the mid-arch, which was described 
as "collapsed."  He tried immobilization, which had not been previously ordered, possibly 
because the March 1998 x-rays were said to show no fractures.  After a period of time, 
Dr. B concluded, probably in August 1998, that surgery would be necessary to fuse the foot 
bones that were not healing.  Surgery was conducted at the end of September 1998. 
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 Carrier obtained the opinion of Dr. S, an orthopedic surgeon in city 1, in August 
1998.  He reviewed medical records and noted a past entry of claimant having complained 
of his right foot in 1996 after wearing shoes "rarely worn."  Dr. S also noted that the initial 
examination was not adequate.  He pointed out that claimant had been noted to have 
neuropathy in his feet since 1993.  He pointed out that March 1998 x-rays were read as "no 
acute abnormality" with no reported fractures or Charcot joint syndrome.  Considering the 
March 1998 x-rays as not indicative of any problem, Dr. S then referred to claimant's right 
foot as having "disentegrate(d)" over the next two months before Dr. B saw claimant in May 
1998.  He added that such a process was "not at all atypical."  He also said, however, that 
claimant showed the first signs of Charcot joint syndrome in 1996.  He generalized 
somewhat in saying: 
 

it is believed that the majority of Charcot joints are the result of trauma 
coupled with impaired sensation secondary to neuropathy. 

 
At the end of Dr. S's 12-page report, he did say that Dr. B should be allowed some "leeway" 
in his treatment of claimant, because Dr. B is "a recognized expert in the field." 
 
 Dr. B's progress note of December 2, 1998, states that he had the March 1998 x-
rays delivered to his office; they only presented views of the ankle, but one "partially" 
showed the foot bones.  Dr. B could identify three fractures of the foot bones, plus a bone 
fragment.  On December 10, 1998, Dr. B noted that he met with a "rehab nurse"; he 
referred to the fractures and said: 
 

there is no doubt in my mind that (claimant) had an on-the-job injury that 
resulted in fractures of his foot.  The fractures were not immobilized and the 
foot gradually collapsed and developed a Charcot joint. 

 
Dr. B then provided a December 14, 1998, letter to (corporation) which referred to the 
March 1998 x-rays showing the fractures, the lack of immobilization, and foot collapse; he 
added that the fractures were caused by the on-the-job injury and the resulting Charcot 
joint syndrome required the fusion surgery performed in September.   
 
 Dr. S then provided another review dated December 31, 1998, in which he points out 
that Dr. B disagreed with the original reading of the March x-rays, but says that Dr. B 
"correctly interpreted" the x-rays as showing "disintegration and fracture"; Dr. S questioned 
whether Dr. B was aware of claimant's past history of foot problems; he thought the "boney 
changes" pre-dated the _______ injury and said, "the disintegration of the Charcot joint, 
that ultimately led to the patient's fusion surgery by Dr. B, is not causally related to an 
industrial injury . . . on a more probable than not basis." 
 
 Dr. B then replied on January 18, 1999, that he had seen "another" report of Dr. S.  
He said that the March 1998 x-rays showed "acute fractures" of claimant's foot.  He 
disagreed with Dr. S's opinion as to the age of the fractures.  He again stated that 
claimant's "history of injury" is "compatible" with a "fresh fracture" and the fractures he saw 
on the March 1998 x-ray.  He again stated the sequence as fractures, lack of 
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immobilization, worsening of the fractures, dislocation of the foot, Charcot joint syndrome, 
and then surgery. 
 
 While carrier points out that claimant was not credible because he did not report past 
injuries to his right foot in a statement he provided, the hearing officer is the sole judge of 
the weight and credibility of the evidence.  See Section 410.165.  She could question why 
claimant did not disclose his past foot condition earlier in the statement, but she could also 
note that claimant testified that he did not believe he had injured his right foot before as 
opposed to having had pain from various activities such as wearing a shoe that may not 
have fit correctly.  In addition, the hearing officer could give significant weight to the opinion 
of Dr. B which showed that, after reviewing Dr. S's opinions, which detailed claimant's past 
foot problems, he still believed that claimant fractured his foot on _______, when he twisted 
his ankle (to repeat, no appeal was taken of findings of fact that claimant injured his foot 
and ankle on _______, in the course and scope of employment, although appeal was made 
as to whether the fractures occurred at that time).  The evidence sufficiently supports the 
determination that claimant's compensable injury of _______, was a producing cause of 
claimant's condition after the March 1998 x-rays were taken. 
 
 Carrier stated that claimant did not sustain any disability from the _______, injury 
because that injury was not believed to be a producing cause of claimant's condition after 
the March 12, 1998, x-rays previously referred to.  (Claimant had testified that he worked 
off and on until March 6, 1998, when he quit working.)  In addition to its general disclaimer 
as to disability, carrier states that disability would have ended in December 1998 when 
"claimant was released to return to work."  Dr. B's records show, however, that claimant 
was not released unconditionally to return to work, but rather to light duties limited to 
"sedentary, light duty only--no driving."  See Texas Workers' Compensation Commission 
Appeal No. 91045, decided November 21, 1991, which indicates that disability has not 
ended with such a release unless the claimant "is able to obtain and retain employment at 
wages equivalent to his preinjury wage."  Dr. B's note of January 28, 1999, indicated that 
"fusion masses are beginning to consolidate."  (Emphasis added.)  Dr. B also ordered 
continued "boot use" at that time and said nothing about unconditionally releasing claimant 
to return to work.  There was no bona fide offer issue in this case and no showing that 
claimant had returned to his preinjury wage.  In addition, claimant testified that Dr. B has 
not returned him to work up to the time of the hearing.  The determination that claimant had 
disability from March 7, 1998, to the date of the hearing is sufficiently supported by the 
evidence. 
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 Finding that the decision and order are sufficiently supported by the evidence, we 
affirm.  See In re King's Estate, 150 Tex. 662, 244 S.W.2d 660 (1951). 
 
 
 

____________________ 
Joe Sebesta 
Appeals Judge 

 
CONCUR: 
 
 
 
____________________ 
Philip F. O'Neill 
Appeals Judge 
 
 
 
____________________ 
Gary L. Kilgore 
Appeals Judge 


